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From the Board…View from the Witness
Stand: The Daubert Standard by Dave Lipson,
Principal Hydrogeologist, HRS Water
Consultants, Inc.
Environmental scientists and engineers are sometimes
asked to provide testimony on behalf of plaintiffs or defendants
in lawsuits involving environmental contamination and
remediation. Such lawsuits arise when disputes over third-party
damages, toxic torts, trespass, etc. are not resolved through
arbitration, mediation, or private negotiations. In such cases,
environmental scientists and engineers may be called upon to
serve as consulting experts, fact witnesses, or expert witnesses.
Consulting experts are retained to provide analysis, advice, and
opinions directly to lawyers – they operate “behind the scenes”
and can be kept confidential. Fact witnesses are retained to
provide testimony regarding “just the facts” in a case, answering
questions such as where a water sample was collected, when a
remediation system was installed, who was on site during
drilling, etc. Expert witnesses provide testimony in the form of
opinions which can be admitted as evidence.
When an environmental scientist or engineer
serves as an expert witness there are certain guidelines
that must be followed for the expert’s opinions to be
admissible. The guidelines for admissibility of expert
testimony in United States federal courts are known as
the “Daubert” standard. The Daubert standard is a rule of
evidence regarding the admissibility of expert witness
testimony. It is named after a lawsuit adjudicated in 1993
titled Daubert v. Merrell Dow Pharmaceuticals, Inc.
Colorado has a similar rule of evidence regarding
admissibility of expert testimony in state courts called the
“Schreck” standard which is like the Daubert standard.
The federal standard falls under Rule 702 of the Federal
Rules of Evidence and reads:
Rule 702. Testimony of Expert Witnesses
A witness who is qualified as an expert by knowledge, skill,
experience, training, or education may testify in the form
of an opinion or otherwise if: (a) the expert’s scientific,
technical, or other specialized knowledge will help the
trier of fact to understand the evidence or to determine a
fact in issue; (b) the testimony is based on sufficient facts
or data; (c) the testimony is the product of reliable
principles and methods; and (d) the expert has reliably
applied the principles and methods to the facts of the case.
There are some key points about the Daubert standard
that environmental scientists and engineers who wish to serve as
expert witnesses must bear in mind.
(Continued on page 7)
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Products and Services

Advertise Your Business Here!
Please contact admin@coems.org
for pricing details.
For information on listing products and services in the CEMS newsletter, please contact CEMS at (303)674-9752 or admin@coems.org.

MEMBERSHIP – RENEWALS AND NEW MEMBERS
A big thank you to all those members who renewed, and welcome to our newest members.

New – Individual
Brian Cicero, University of Denver – University College
Jeremy Chesher, Geosyntec Consultants
Megan Oller, Weston Solutions
Colette Van Straaten, Geosyntec Consultants

Renew – Individual
Janet Castle, Eagle Synergistic Optimizing Technologies, LLC
Kurt Rhea, Radiation Pros, LLC
Brad Rogers, SRC Energy Inc.
Bobby R. Templin, Bureau of Land Management
Michael Whelan, Anchor QEA, LLC

New – Corporate
Kleinfelder, Inc.
Brad Baum
Diane McCarty

Dustin Collins
Karen Simpson

Vince DeCianne

Nan Elzinga

Karen Maestas

Jim Dawe
Travis Johansen
Jay Stalnacker

Brent Everett
Ty Lichtenberg
Jake Whritenour

Christine Hamlin
Mike Lindstrom

Renew – Corporate
Tasman Geosciences
Brandon Bruns
Brian Humphrey
Brock Nelson

James Carrington
Mike Jahn
Eric Siegel
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CEMS REGULATORY UPDATE
FEDERAL AND STATE ACTIONS IMPACTING COLORADO
By April D. Hendricks
Burns, Figa & Will, P.C.
September 2019
On August 16, 2019, the Colorado Air Quality Control Commission (AQCC) adopted an amendment to
its Regulation 20, the Colorado Low Emission Automobile Regulation (CLEAR), to impose new zeroemission standards for vehicles sold in Colorado. These standards require automakers to make 5% of their
sellable inventory zero-emission by 2023 and require 6% of their inventory to be zero-emission by 2025. The
new zero-emission standard does not require consumers to purchase zero- or low-emission vehicles; rather, this
standard requires automakers to make an increasing percentage of zero-emission motor vehicles available for
purchase in Colorado, with the goal of improving the state’s air quality by reducing vehicular emissions. The
AQCC’s press release discussing the new emission standard is available here.
On August 20, 2019, the Environmental Protection Agency (EPA) published final significant new use
rules (SNURs) under the Toxic Substances Control Act (TSCA) for the largest batch of new chemicals since
TSCA was amended in 2016. The SNURs apply to 145 chemical substances that were subject to agency premanufacturing notices (PMNs). Upon review of the substances’ PMNs, the EPA determined that restrictions
were needed to mitigate unreasonable risks to human health or the environment, and the EPA negotiated
consent orders pursuant to TSCA Section 5(e) concerning these substances, the majority of which are benzoic
acids used for monitoring the performance of oil and gas wells. The final rules will require anyone intending to
manufacture, import or process any of the affected 145 substances for any activity designated as a significant
new use to notify the EPA at least 90 days in advance, via a significant new use notice (SNUN). Upon
receiving that notice, the EPA will evaluate the use, and the submitter of the notice will not be allowed to
commence their activity until the EPA has made "an appropriate determination" as to that activity and has
taken any further action required to allow that activity to proceed. This rule will become effective on October
21, 2019.
On August 21, 2019, the EPA’s final rule concerning the disposal of hazardous waste pharmaceuticals
became effective. This final rule, titled Management Standards for Hazardous Waste Pharmaceuticals,
establishes standards under the Resource Conservation and Recovery Act (RCRA) for the handling and
disposal of hazardous waste pharmaceuticals by hospitals, pharmacies, dentists, nursing homes and long-term
care facilities. This rule prohibits the sewering of these substances with the goal of reducing the environmental
loading of pharmaceutical products into the nation’s waters. The new rule maintains the household hazardous
waste exemption for pharmaceuticals collected during pharmaceutical take-back programs and events, while
also ensuring the proper disposal of these substances. Additionally, the final rule streamlines the management
of pharmaceuticals by the Drug Enforcement Administration (DEA), the EPA, and the U.S. Food and Drug
Administration (FDA) by eliminating the dual-regulation of RCRA hazardous waste pharmaceuticals that are
also classified as controlled substances by the DEA.
On September 12, 2019, the EPA announced the repeal of a 2015 rule that expanded the definition of
“waters of the United States” under the Clean Water Act (CWA). The 2015 WOTUS Rule focused on
clarifying whether and how the CWA should apply to certain ambiguously-regulated waters, including isolated
waters, streams that only flow during a part of the year, and nearby wetlands. Prior to the repeal of the 2015
WOTUS Rule, the rule had been challenged in multiple federal district and appeals courts, ultimately resulting
in the Rule being enjoined in 28 states and in effect in 22 states. With the repeal of the 2015 WOTUS Rule, the
EPA has now re-implemented the pre-2015 regulations nationwide, until the EPA develops and adopts a new
WOTUS Rule later this year.
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RECRUIT AND PROFIT!!
Recruit a NEW member for CEMS and get a box lunch credit voucher! For each person you persuade to join CEMS,
you will be issued a box lunch voucher that you can apply to the CEMS fee of your choice, whether it be a luncheon,
workshop or your own membership renewal. Note that you cannot take credit for a member’s renewal. However, there
is NO LIMIT to the number of vouchers you can accumulate. Just have the new member put your name on the referral
portion of the Membership Application Form. And keep those new members coming!

Presentation Opportunities for Upcoming CEMS Meetings
The CEMS Program Committee is currently searching for "interesting, topical and informative" presentations
for our meetings in 2019 and beyond. This is a great opportunity to network with your peers, share information and
technology, and become more involved with the environmental community. CEMS is interested in an assortment and
variety of topics relevant to environmental and natural resources professionals. Each monthly presentation is roughly 50
minutes, followed by a question and answer period.
If you or someone you know is interested in presenting at our monthly meetings, or our annual
conference, please feel free to contact our Programs Committee, Andy Horn at Andy@WestwaterHydro.com or
Steve Truesdale at struesdale@ninyoandmoore.com.
Comments or suggestions from previous meetings, including the Annual Fall Conference, are also welcome.
Let us know if we can publish them in the newsletter or website.

CEMS Meeting Sponsorships
Sponsors for a CEMS lunch meeting are provided a table where brochures or other materials can be displayed. The
cost to sponsor a CEMS meeting is $30 for members and $85 for non-members. The non-member rate includes a
one-year CEMS individual membership. Please send your request to sponsor a lunch meeting to admin@coems.org.

Looking for a New Position
CEMS posts many job opportunities on our website.
http://www.coems.org/jobs
If you or your company would like to post to our website, please just send over the job description,
with contact information to admin@coems.org.
We also will post resumes for our members to help you find new opportunities.
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From the Board (continued from page 2)
The first and perhaps most important is that the role of the expert witness is to help the triers of fact, i.e., judge, jury, and
lawyers, to understand the evidence in the case or determine a fact in issue. An expert must be objective, stick to the facts, and
not advocate for an attorney’s client. Client advocacy in the courtroom by expert witnesses can be career-limiting. As an expert
in hydrology I try to follow an adage based on The Lorax by Dr. Seuss: “I speak for the water.” In other words, my role is to
educate triers of fact on the complexities of how water flows, what are its sources, when did the water arrive at a site and in what
quantities, what contaminants were present in the water, what are the sources of the contaminants, etc. Experts can and should
advocate for the data and the meaning of the data...but they should not advocate for litigants.
Another key point about the Daubert standard is that expert witnesses must follow the scientific method in arriving at
their opinions. An opinion can qualify as scientific knowledge if the expert can demonstrate it was arrived at using the scientific
method which, as everyone should know, is based on hypothesis testing. An expert witness must be able to clearly articulate the
hypotheses being tested, the data relied on for testing, assumptions, error rates, and conclusions. This makes things particularly
interesting in environmental matters because environmental science is multi-disciplinary often drawing on diverse scientific
fields including geology, chemistry, biology, hydrology, physics, etc. Each of these scientific disciplines has its own standard
methods of data gathering and hypothesis testing. So, an environmental scientist must be a jack-of-all trades to some extent in
order to be an effective expert witness.
This leads to another key point of the Daubert standard which is how to be qualified as an expert witness. Per Daubert,
expert witnesses can be qualified by knowledge, skill, experience, training, or education. In other words, you don’t have to have
multiple college degrees to be qualified as an expert witness in an environmental case if you have knowledge, skills, or
experience. A great example of this is from a murder trial in Alabama in which Ms. Mona Lisa Vito was qualified as an expert
witness in the field of automobiles on the basis that her father was a mechanic, his father was a mechanic, her mother’s father
was a mechanic, her three brothers were mechanics, four uncles on her father’s side were mechanics, and she worked in her
father’s garage performing tune-ups, oil changes, brake re-linings, engine rebuilds, rebuilding trannies, and rear ends. On this
basis Ms. Vito was qualified as an expert witness and provided critical testimony which got all charges dropped against the
presumably innocent defendants. (Note this example is from the classic 1992 movie “My Cousin Vinny” which is fictional but
nicely makes the point. If you haven’t seen it, you should).
There are other facets of the scientific method that expert witnesses must consider when offering opinions, such as
reproducibility, peer review, standard versus non-standard methods, etc. Additionally, expert witnesses in environmental cases
should for the most part stick to tried-and-true methods that have already been published, vetted, and seen successful use in the
field. The courtroom is no time for introducing new analysis methods or consultants’ innovation programs which have not
already seen industry acceptance. Of course, there are exceptions when experimental or innovative environmental methods
might be acceptable and useful, but I advise caution. And it should go without saying, expert witnesses need to consider all of
the available data in a case. To do otherwise could be considered cherry-picking and unscientific and lead to impeachment.
There are other topics that need to be considered when environmental scientists and engineers enter the courtroom. It
takes many years to develop the technical, critical thinking, and communication skills necessary to be an effective expert
witness. But if environmental professionals stay true to their knowledge, skills, and experience; advocate for the proper use of
facts and data within their disciplines; continually hone their communication skills; and gain practice holding up under the
pressure of cross-examination, then they can have a successful career as an expert witness.
Caveat: This essay deals with the role of environmental scientists and engineers in the legal arena and is written from a
scientist’s perspective, which means that any legal language or terminology I may have (mis)used has a lay meaning. Sincere
apologies to the legal professionals in the audience if my language was imprecise. I welcome any clarifications or perspectives
others might be willing to provide.
David S. Lipson, Ph.D., P.G. is a consulting hydrogeologist specializing in groundwater and surface-water hydrology,
groundwater-surface water interactions, fate and transport of contaminants, groundwater remediation, and geochemistry. Dr.
Lipson brings more than 29 years of experience working throughout the US and internationally solving complicated water and
environmental problems. He has taught groundwater engineering and remediation courses as an Adjunct Professor at Colorado
School of Mines and as a Visiting Professor at the Chinese Academy of Sciences in Nanjing. He is an editor of the

journal Groundwater and serves on the Board of Directors of the Scientists and Engineers Section of the National
Ground Water Association (NGWA).
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