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Bryon M. Large, Assistant Regulation Counsel, Colorado Supreme Court 

 

Ethics Presentation 

Colorado Environmental 

Management Society 

Office of Attorney Regulation Counsel 

• Admissions 

• Registration 

• Continuing Judicial and Legal Education 

• Regulation of Attorneys  (including Magistrate Judges): 
• Diversion 
• Discipline 
• Disability 
• Inventory Counsel 
• Client Protection Fund 

• Special Counsel to Commission on Judicial Discipline 
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Admissions 
• New Lawyers:  Uniform Bar Exam, MPRE, Character & Fitness 

• Multistate  Questions 

• Essays 

• Performance Tests 

• Lawyers Licensed Elsewhere: 
• “On Motion” vs. Bar Exam 

• MPRE 

• Character and Fitness 

• Special Certifications (e.g., Single Client) 

• Professionalism Course 

Admissions 
• 1,198 bar exam applicants in 2018 

• 690 bar exam applicants admitted 

• 104 applications through uniform bar exam in 2018 

• 417 “on motion” applicants in 2018 

• 13 of Character and Fitness Inquiry Panels in 2018 
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Registration and CLE 
• $325 per year for Active License (reduced for new lawyers) 

• CLE is mandatory 

• 45 credits per 3-year cycle; 7 must be ethics 

• $130 per year for Inactive License; Free after age 65 

• Failures to maintain license requirements result in administrative 
suspensions of license 

• Attorney registration fees are largest source of revenue funding our 
office 

 

Registration and CLE 
• 27,224 Active Licensed Attorneys in 2018 

• 14,492 Inactive Attorneys in 2018 

• 38% Female of Active Licensed Attorneys 
• In private practice, only 33% female 

• Starting to collect other demographic data on a voluntary basis 
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Complaint Received by 
Central Intake Intake Division Conducts Initial Review 

and Analysis 

Dismissal Diversion Trial Division Conducts Further 
Investigation 

Dismissal Attorney Regulation Committee 

Diversion Private 
Admonition 

Authorize Formal 
Proceedings 

Hearing Before Presiding Disciplinary 
Judge and Two Hearing Panel Members Dismissal Public 

Censure 

Diversion Suspension Disbarment 

Dismissal 

Discipline and Diversion 
• 3,586 Complaints  Filed (“Requests for Investigation”)  in 2018 

• 3,064 Resolved at Intake 
• 2,837 Dismissed 

• 36 Dismissed with Ethics or Trust Account School 

• 151 Dismissed with Educational Language 

• 40 Place on Diversion Agreement 

• 265 Assigned to Trial Division 
• 109 Dismissed 

• 31 Diversions 

• 14 Discipline Agreements 

• 6 Private Admonitions by Attorney Regulation Committee (“ARC”) 

• 64 Formal Complaints Filed with PDJ with ARC Approval 
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CURRENT SYSTEM 

Attorney Regulation Counsel 

 Central intake at Office of Attorney Regulation Counsel receives 
complaint 

 Intake division and trial division at Office of Attorney Regulation 
Counsel investigate complaints 

 9 member Attorney Regulation Committee considers reports by 
Attorney Regulation Counsel recommending formal proceedings 
and determines whether reasonable cause exists to pursue 
discipline  

 Office of Attorney Regulation Counsel trial division prosecutes; 
burden is “by clear and convincing evidence” C.R.C.P. 
251.18(d). 

 

CURRENT SYSTEM 
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• Proceedings are confidential during intake and investigation. 

• Proceedings become public only after complaint filed with Presiding 
Disciplinary Judge. 

• Dismissals are expunged from our system after three years. 

• Public discipline (disbarment, suspension, and public censure) is 
never expunged and can be found on our web site. 

CURRENT SYSTEM 

Formal adjudicatory process overseen by the Presiding 
Disciplinary Judge (PDJ) 

 Office of the Presiding Disciplinary Judge acts as clerk of 
court, including maintaining an office with a budget approved 
by the Colorado Supreme Court. C.R.C.P. 251.16(c). 

 PDJ “shall rule on all motions, objections, and other matters 
presented after a complaint is filed and in the course of a 
hearing.” C.R.C.P. 215.18(b)(2). 

 PDJ and two hearing panel members hear evidence, make 
fact findings, and determine a sanction using the ABA 
Standards for Imposing Lawyer Sanctions. See C.R.C.P. 
251.18(b)(3). 

CURRENT PRESIDING DISCIPLINARY JUDGE SYSTEM 
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Hearing Board 

 80 Members appointed by Colorado Supreme Court 

 Diverse pool: lawyers and non-lawyers, across the state 

 Serve terms of six years 

 Each hearing board must include at least one attorney 

 Must issue an opinion within 56 days after hearing setting out: 
 Findings of fact; and 

 Decision 

 Two members required to make a decision 

 See C.R.C.P. 251.18 and 251.19 

CURRENT PRESIDING DISCIPLINARY JUDGE SYSTEM 

Final Decision 

 Decision of the Hearing Board is a final 
decision. C.R.C.P. 251.19(b)(5). 

 Time for filing notice of appeal to the 
Colorado Supreme Court commences on 
date of mailing the decision and ends 21 
days later. C.R.C.P. 251.27(g). 

 Ability to ask PDJ for a stay pending appeal. 
C.R.C.P. 251.27(h). 

 

CURRENT PRESIDING DISCIPLINARY JUDGE SYSTEM 
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Appellate Process 

 Colorado Supreme Court handles 
appeals. C.R.C.P. 251.27. 

 Sanction types where appeal may 
be taken:  
 Public censure, suspension, 

disbarment 

 Transfer to disability inactive status 

 Denial of reinstatement or 
readmission (C.R.C.P. 251.27(a)).  

 

CURRENT PRESIDING DISCIPLINARY JUDGE SYSTEM 

Appellate Process 

 Must affirm unless clear error or 
the discipline: 

1) bears no relation to conduct 

2) is manifestly excessive or 
insufficient, or  

3) is otherwise unreasonable 
(C.R.C.P. 251.27(b)). 

 Stay may be requested by 
respondent lawyer to the Colorado 
Supreme Court. C.R.C.P. 
251.27(h). 

 

CURRENT PRESIDING DISCIPLINARY JUDGE SYSTEM 
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Other PDJ Duties 

1) Disability matters. C.R.C.P. 251.23 

2) Unauthorized practice of law. C.R.C.P. 
228-240 

3) Character and fitness: formal proceeding 
following inquiry panel. C.R.C.P. 208 and 
209 

4) Judicial disability hearings (has not 
happened to date). C.R.C.P. 251.23 and 
Colo. RJD 33.5. 

 

CURRENT PRESIDING DISCIPLINARY JUDGE SYSTEM 

Advantages 

 Thorough knowledge of Colorado attorney 
discipline case law  

 Consistency in application of discovery rules, case 
management, trial management, and ABA 
Standards for Imposing Lawyer Sanctions 

 More timely hearings and opinions 

 Three to four appeals to Colorado Supreme Court 
annually instead of 1/3 of cases before court 

 Final decision 

 

 

CURRENT PRESIDING DISCIPLINARY JUDGE SYSTEM 
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2018:   64 

2017: 39 

2016: 43 

2015: 44 

2014: 41 

2013: 48 

2012: 47 

2011: 35 

2010: 85  

Presiding Disciplinary Judge System 
Formal Complaints Filed 

2018:  27.7 weeks    

2017: 28.4 weeks  

2016: 31.5 weeks  

2015: 34.3 weeks  

2014: 27.6 weeks  

2013: 33.5 weeks  

2012: 25.9 weeks  

2011: 39.7 weeks  

2010: 32.3 weeks  
  

Presiding Disciplinary Judge System 
Average Time from Filing of Complaint to Trial 
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Presiding Disciplinary Judge System Final 
Dispositions in 2018 

• 3 Dismissals 

• 3 Diversions 

• 10 Public Censures 

• 38 Suspensions 

• 23 Probations 

• 10 Disbarments 

2018:   6 appeals 

2017: 6 appeals  

2016: 4 appeals 

2015: 5 appeals  

2014: 5 appeals  

2013: 4 appeals  

2012: 8 appeals  

2011: 14 appeals  

2010: 6 appeals  

Presiding Disciplinary Judge System 
Appeals to Colorado Supreme Court 
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 Rule 1.13: Organizational Clients  
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 Reporting Misconduct  

 Who is your client? 
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 Confidentiality:  Rule 1.6 

Colo. RPC 1.6(a) 

• “A lawyer shall not reveal information relating to the representation 
of a client unless the client gives informed consent, the disclosure is 
impliedly authorized in order to carry out the representation, or the 
disclosure is permitted by paragraph (b).” 

 

• Comment [3]:  “…The confidentiality rule, for example, applies not 
only to matters communicated in confidence by the client but also to 
all information relating to the representation, whatever its source...” 

 

• People v. Albani, 276 P.3d 64 (Colo. O.P.D.J. 2011) 
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 Conflicts 

Conflict Issues:  Colo. RPC 1.7, 1.8, 1.9 

• Rule 1.7(a):  Concurrent Conflicts exists if 
• The representation of one client will be directly adverse to another client, or 

• There is a significant risk that the representation of one or more clients will be 
materially limited by the lawyer’s responsibilities to another client, a former 
client, or a third person or by personal interest of the lawyer. 

• Organizational Clients:  See Comments [34], [35] 

• People v. Pacyga, 19PDJ039 (Colo. O.P.D.J. 2019) 

• People v. Miller, 354 P.3d 1136 (Colo. O.P.D.J. 2015) 
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Conflict Issues:  Colo. RPC 1.7, 1.8, 1.9 

• Rule 1.8: 
• (a)  Business Transactions 
• (c)  Gifts 
• (d)  Literary Rights 
• (e)  Financial Assistance 
• (h)  Limiting Liability / Settling a Claim 
• (i)  Proprietary Interests in Case 
• (j)  Sexual Relations 

• Comment [19]:  “When the client is an organization, paragraph (j) of this Rule prohibits a 
lawyer for the organization (whether inside counsel or outside counsel) from having a 
sexual relationship with a constituent of the organization who supervises, directs or 
regularly consults with that lawyer concerning the organization’s legal matters.” 

Conflict Issues:  Colo. RPC 1.7, 1.8, 1.9 

• Rule 1.9:  Duties to Former Clients 

• People v. Louis, 2017 WL 691719 (Colo. O.P.D.J. 2017) 

• People v. Bath, 2010 WL 282802 (Colo. O.P.D.J. 2010) 
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 Imputed Conflicts:  Rule 1.10  

 Private Conduct  
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QUESTIONS? 



Rule 1.6. Confidentiality of Information. 
 

Colorado Court Rules
 

Colorado Rules of Professional Conduct
 

Client-lawyer Relationship
 

As amended through Rule Change 2018(6), effective April 12, 2018
 

Rule 1.6. Confidentiality of Information 
 

(a) A lawyer shall not reveal information relating to the representation of a client unless the

client gives informed consent, the disclosure is impliedly authorized in order to carry out

the representation, or the disclosure is permitted by paragraph (b).

(b) A lawyer may reveal information relating to the representation of a client to the extent the

lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to reveal the client's intention to commit a crime and the information necessary to

prevent the crime;

(3) to prevent the client from committing a fraud that is reasonably certain to result in

substantial injury to the financial interests or property of another and in furtherance

of which the client has used or is using the lawyer's services;

(4) to prevent, mitigate or rectify substantial injury to the financial interests or property

of another that is reasonably certain to result or has resulted from the client's

commission of a crime or fraud in furtherance of which the client has used the

lawyer's services;

(5) to secure legal advice about the lawyer's compliance with these Rules, other law or

a court order;

(6) to establish a claim or defense on behalf of the lawyer in a controversy between

the lawyer and the client, to establish a defense to a criminal charge or civil claim

against the lawyer based upon conduct in which the client was involved, or to

respond to allegations in any proceeding concerning the lawyer's representation of

the client;

(7) to detect and resolve conflicts of interest arising from the lawyer's change of

employment or from changes in the composition or ownership of a firm, but only if

the revealed information is not protected by the attorney-client privilege and its

revelation is not reasonably likely to otherwise materially prejudice the client; or



 

Cite as RPC 1.6

History. Entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008; Comment [16], [17], and

[18] added and effective November 6, 2008; (b) amended and (c) added effective April 6, 2016. 

 

Note:  

COMMENT

 

[1] This Rule governs the disclosure by a lawyer of information relating to the representation of a client during the

lawyer's representation of the client. See Rule 1.18 for the lawyer's duties with respect to information provided to the

lawyer by a prospective client, Rule 1.9(c)(2) for the lawyer's duty not to reveal information relating to the lawyer's

prior representation of a former client and Rules 1.8(b) and 1.9(c)(1) for the lawyer's duties with respect to the use of

such information to the disadvantage of clients and former clients. 

 

[2] A fundamental principle in the client-lawyer relationship is that, in the absence of the client's informed consent, the

lawyer must not reveal information relating to the representation. See Rule 1.0(e) for the definition of informed

consent. This contributes to the trust that is the hallmark of the client-lawyer relationship. The client is thereby

encouraged to seek legal assistance and to communicate fully and frankly with the lawyer even as to embarrassing or

legally damaging subject matter. The lawyer needs this information to represent the client effectively and, if necessary,

to advise the client to refrain from wrongful conduct. Almost without exception, clients come to lawyers in order to

determine their rights and what is, in the complex of laws and regulations, deemed to be legal and correct. Based

upon experience, lawyers know that almost all clients follow the advice given, and the law is upheld. 

 

[3] The principle of client-lawyer confidentiality is given effect by related bodies of law: the attorney-client privilege, the

work-product doctrine and the rule of confidentiality established in professional ethics. The attorney-client privilege

and work-product doctrine apply in judicial and other proceedings in which a lawyer may be called as a witness or

otherwise required to produce evidence concerning a client. The rule of client-lawyer confidentiality applies in

situations other than those where evidence is sought from the lawyer through compulsion of law. The confidentiality

rule, for example, applies not only to matters communicated in confidence by the client but also to all information

relating to the representation, whatever its source. A lawyer may not disclose such information except as authorized or

required by the Rules of Professional Conduct or other law. See also Scope. 

 

[4] Paragraph (a) prohibits a lawyer from revealing information relating to the representation of a client. This

prohibition also applies to disclosures by a lawyer that do not in themselves reveal protected information but could

reasonably lead to the discovery of such information by a third person. A lawyer's use of a hypothetical to discuss

issues relating to the representation is permissible so long as there is no reasonable likelihood that the listener will be

(8) to comply with other law or a court order.

(c) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized

disclosure of, or unauthorized access to, information relating to the representation of a

client.



able to ascertain the identity of the client or the situation involved.

 

Authorized Disclosure 

 

[5] Except to the extent that the client's instructions or special circumstances limit that authority, a lawyer is impliedly

authorized to make disclosures about a client when appropriate in carrying out the representation. In some situations,

for example, a lawyer may be impliedly authorized to admit a fact that cannot properly be disputed or to make a

disclosure that facilitates a satisfactory conclusion to a matter. Lawyers in a firm may, in the course of the firm's

practice, disclose to each other information relating to a client of the firm, unless the client has instructed that

particular information be confined to specified lawyers. 

 

Disclosure Adverse to Client 

 

[6] Although the public interest is usually best served by a strict rule requiring lawyers to preserve the confidentiality of

information relating to the representation of their clients, the confidentiality rule is subject to limited exceptions.

Paragraph (b)(1) recognizes the overriding value of life and physical integrity and permits disclosure reasonably

necessary to prevent reasonably certain death or substantial bodily harm. Such harm is reasonably certain to occur if

it will be suffered imminently or if there is a present and substantial threat that a person will suffer such harm at a later

date if the lawyer fails to take action necessary to eliminate the threat. Thus, a lawyer who knows that a client has

accidentally discharged toxic waste into a town's water supply may reveal this information to the authorities if there is

a present and substantial risk that a person who drinks the water will contract a life threatening or debilitating disease

and the lawyer's disclosure is necessary to eliminate the threat or reduce the number of victims. 

 

[6A] Paragraph (b)(2) permits disclosure regarding a client's intention to commit a crime in the future and authorizes

the disclosure of information necessary to prevent the crime. This paragraph does not apply to completed crimes.

Although paragraph (b)(2) does not require the lawyer to reveal the client's intention to commit a crime, the lawyer

may not counsel or assist the client in conduct the lawyer knows is criminal. See Rule 1.2(d). See also Rule 1.16 with

respect to the lawyer's obligation or right to withdraw from the representation of the client in such circumstances, and

Rule 1.13(c), which permits the lawyer, where the client is an organization, to reveal information relating to the

representation in limited circumstances. 

 

[7] Paragraph (b)(3) is a limited exception to the rule of confidentiality that permits the lawyer to reveal information to

the extent necessary to enable affected persons or appropriate authorities to prevent the client from committing a

fraud, as defined in Rule 1.0(d), that is reasonably certain to result in substantial injury to the financial or property

interests of another and in furtherance of which the client has used or is using the lawyer's services. Such a serious

abuse of the client-lawyer relationship by the client forfeits the protection of this Rule. The client can, of course,

prevent such disclosure by refraining from the wrongful conduct. Although paragraph (b)(3) does not require the

lawyer to reveal the client's misconduct, the lawyer may not counsel or assist the client in conduct the lawyer knows is

fraudulent. See Rule 1.2(d). See also Rule 1.16 with respect to the lawyer's obligation or right to withdraw from the

representation of the client in such circumstances, and Rule 1.13(c), which permits the lawyer, where the client is an

organization, to reveal information relating to the representation in limited circumstances. 

 



[8] Paragraph (b)(4) addresses the situation in which the lawyer does not learn of the client's crime or fraud until after

it has been consummated. Although the client no longer has the option of preventing disclosure by refraining from the

wrongful conduct, there will be situations in which the loss suffered by the affected person can be prevented, rectified

or mitigated. In such situations, the lawyer may disclose information relating to the representation to the extent

necessary to enable the affected persons to prevent or mitigate reasonably certain losses or to attempt to recoup their

losses. Paragraph (b)(4) does not apply when a person who has committed a crime or fraud thereafter employs a

lawyer for representation concerning that offense. 

 

[9] A lawyer's confidentiality obligations do not preclude a lawyer from securing confidential legal advice about the

lawyer's personal responsibility to comply with these Rules, other law, or a court order. In most situations, disclosing

information to secure such advice will be impliedly authorized for the lawyer to carry out the representation. Even

when the disclosure is not impliedly authorized, paragraph (b)(5) permits such disclosure because of the importance

of a lawyer's compliance with these Rules, other law, or a court order. For example, Rule 1.6(b)(5) authorizes

disclosures that the lawyer reasonably believes are necessary to seek advice involving the lawyer's duty to provide

competent representation under Rule 1.1. In addition, this rule permits disclosure of information that the lawyer

reasonably believes is necessary to secure legal advice concerning the lawyer's broader duties, including those

addressed in Rules 3.3, 4.1 and 8.4. 

 

[10] Where a legal claim or disciplinary charge alleges complicity of the lawyer in a client's conduct or other

misconduct of the lawyer involving representation of the client, the lawyer may respond to the extent the lawyer

reasonably believes necessary to establish a defense. The same is true with respect to a claim involving the conduct

or representation of a former client. Such a charge can arise in a civil, criminal, disciplinary or other proceeding and

can be based on a wrong allegedly committed by the lawyer against the client or on a wrong alleged by a third person,

for example, a person claiming to have been defrauded by the lawyer and client acting together. The lawyer's right to

respond arises when an assertion of such complicity has been made. Paragraph (b)(6) does not require the lawyer to

await the commencement of an action or proceeding that charges such complicity, so that the defense may be

established by responding directly to a third party who has made such an assertion. The right to defend also applies,

of course, where a proceeding has been commenced. 

 

[11] A lawyer entitled to a fee is permitted by paragraph (b)(6) to prove the services rendered in an action to collect it.

This aspect of the rule expresses the principle that the beneficiary of a fiduciary relationship may not exploit it to the

detriment of the fiduciary. 

 

[12] Other law may require that a lawyer disclose information about a client. Whether such a law supersedes Rule 1.6

is a question of law beyond the scope of these Rules. When disclosure of information relating to the representation

appears to be required by other law, the lawyer must discuss the matter with the client to the extent required by Rule

1.4. If, however, the other law supersedes this Rule and requires disclosure, paragraph (b)(7) permits the lawyer to

make such disclosures as are necessary to comply with the law. 

 

Detection of Conflicts of Interest 

 

[13] Paragraph (b)(7) recognizes that lawyers in different firms may need to disclose limited information to each other



to detect and resolve conflicts of interest, such as when a lawyer is considering an association with another firm, two

or more firms are considering a merger, or a lawyer is considering the purchase of a law practice. See Rule 1.17,

Comment [7]. Under these circumstances, lawyers and law firms are permitted to disclose limited information, but only

once substantive discussions regarding the new relationship have occurred. Any such disclosure should ordinarily

include no more than the identity of the persons and entities involved in a matter, a brief summary of the general

issues involved, and information about whether the matter has terminated. Even this limited information, however,

should be disclosed only to the extent reasonably necessary to detect and resolve conflicts of interest that might arise

from the possible new relationship. Moreover, the disclosure of any information is prohibited if the information is

protected by the attorney-client privilege or its disclosure is reasonably likely to materially prejudice the client (e.g., the

fact that a corporate client is seeking advice on a corporate takeover that has not been publicly announced; that a

person has consulted a lawyer about the possibility of divorce before the person's intentions are known to the person's

spouse; or that a person has consulted a lawyer about a criminal investigation that has not led to a public charge).

Under those circumstances, paragraph (a) prohibits disclosure unless the client or former client gives informed

consent. A lawyer's fiduciary duty to the lawyer's firm may also govern a lawyer's conduct when exploring an

association with another firm and is beyond the scope of these Rules. 

 

[14] Any information disclosed pursuant to paragraph (b)(7) may be used or further disclosed only to the extent

necessary to detect and resolve conflicts of interest. Paragraph (b)(7) does not restrict the use of information acquired

by means independent of any disclosure pursuant to paragraph (b)(7). Paragraph (b)(7) also does not affect the

disclosure of information within a law firm when the disclosure is otherwise authorized, see Comment [5], such as

when a lawyer in a firm discloses information to another lawyer in the same firm to detect and resolve conflicts of

interest that could arise in connection with undertaking a new representation. 

 

[15] A lawyer may be ordered to reveal information relating to the representation of a client by a court or by another

tribunal or governmental entity claiming authority pursuant to other law to compel the disclosure. For purposes of

paragraph (b)(8), a subpoena is a court order. Absent informed consent of the client to do otherwise, the lawyer

should assert on behalf of the client all nonfrivolous claims that the order is not authorized by other law or that the

information sought is protected against disclosure by the attorney client privilege or other applicable law. In the event

of an adverse ruling, the lawyer must consult with the client about the possibility of appeal to the extent required by

Rule 1.4. Unless review is sought, however, paragraph (b)(8) permits the lawyer to comply with the court's order. 

 

[15A] Rule 4.1(b) requires a disclosure when necessary to avoid assisting a client's criminal or fraudulent act, if such

disclosure will not violate this Rule 1.6. 

 

[16] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes the disclosure is necessary to

accomplish one of the purposes specified. Where practicable, the lawyer should first seek to persuade the client to

take suitable action to obviate the need for disclosure. In any case, a disclosure adverse to the client's interest should

be no greater than the lawyer reasonably believes necessary to accomplish the purpose. If the disclosure will be

made in connection with a judicial proceeding, the disclosure should be made in a manner that limits access to the

information to the tribunal or other persons having a need to know it and appropriate protective orders or other

arrangements should be sought by the lawyer to the fullest extent practicable. 

 



[16A] The interrelationships between this Rule and Rules 1.2(d), 1.13, 3.3, 4.1, 8.1, and 8.3, and among those rules,

are complex and require careful study by lawyers in order to discharge their sometimes conflicting obligations to their

clients and the courts, and more generally, to our system of justice. The fact that disclosure is permitted, required, or

prohibited under one rule does not end the inquiry. A lawyer must determine whether and under what circumstances

other rules or other law permit, require, or prohibit disclosure. While disclosure under this Rule is always permissive,

other rules or law may require disclosure. For example, Rule 3.3 requires disclosure of certain information (such as a

lawyer's knowledge of the offer or admission of false evidence) even if this Rule would otherwise not permit that

disclosure. In addition, Rule 1.13 sets forth the circumstances under which a lawyer representing an organization may

disclose information, regardless of whether this Rule permits that disclosure. By contrast, Rule 4.1 requires disclosure

to a third party of material facts when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client,

unless that disclosure would violate this Rule. See also Rule 1.2(d)(prohibiting a lawyer from counseling or assisting a

client in conduct the lawyer knows is criminal or fraudulent). Similarly, Rule 8.1(b) requires certain disclosures in bar

admission and attorney disciplinary proceedings and Rule 8.3 requires disclosure of certain violations of the Rules of

Professional Conduct, except where this Rule does not permit those disclosures. 

 

[17] Paragraph (b) permits but does not require the disclosure of information relating to a client's representation to

accomplish the purposes specified in paragraphs (b) (1) through (b)(7). In exercising the discretion conferred by this

Rule, the lawyer may consider such factors as the nature of the lawyer's relationship with the client and with those

who might be injured by the client, the lawyer's own involvement in the transaction and factors that may extenuate the

conduct in question. A lawyer's decision not to disclose as permitted by paragraph (b) does not violate this Rule. 

 

Reasonable Measures to Preserve Confidentiality

 

[18] Paragraph (c) requires a lawyer to make reasonable efforts to safeguard information relating to the representation

of a client against unauthorized access by third parties and against inadvertent or unauthorized disclosure by the

lawyer or other persons who are participating in the representation of the client or who are subject to the lawyer's

supervision. See Rules 1.1, 5.1 and 5.3. The unauthorized access to, or the inadvertent or unauthorized disclosure of,

information relating to the representation of a client does not constitute a violation of paragraph (c) if the lawyer has

made reasonable efforts to prevent the access or disclosure. Factors to be considered in determining the

reasonableness of the lawyer's efforts include, but are not limited to, the sensitivity of the information, the likelihood of

disclosure if additional safeguards are not employed, the cost of employing additional safeguards, the difficulty of

implementing the safeguards, and the extent to which the safeguards adversely affect the lawyer's ability to represent

clients (e.g., by making a device or important piece of software excessively difficult to use). A client may require the

lawyer to implement special security measures not required by this Rule or may give informed consent to forgo

security measures that would otherwise be required by this Rule. Whether a lawyer may be required to take additional

steps to safeguard a client's information in order to comply with other law, such as state and federal laws that govern

data privacy or that impose notification requirements upon the loss of, or unauthorized access to, electronic

information, is beyond the scope of these Rules. For a lawyer's duties when sharing information with nonlawyers

outside the lawyer's own firm, see Comments [3] and [4] to Rule 5.3.

 

[19] When transmitting a communication that includes information relating to the representation of a client, the lawyer

must take reasonable precautions to prevent the information from coming into the hands of unintended recipients.



This duty, however, does not require that the lawyer use special security measures if the method of communication

affords a reasonable expectation of privacy. Special circumstances, however, may warrant special precautions.

Factors to be considered in determining the reasonableness of the lawyer's expectation of confidentiality include the

sensitivity of the information and the extent to which the privacy of the communication is protected by law or by a

confidentiality agreement. A client may require the lawyer to implement special security measures not required by this

Rule or may give informed consent to the use of a means of communication that would otherwise be prohibited by this

Rule. Whether a lawyer may be required to take additional steps in order to comply with other law, such as state and

federal laws that govern data privacy, is beyond the scope of these Rules.

 

Former Client 

 

[20] The duty of confidentiality continues after the client-lawyer relationship has terminated. See Rule 1.9(c)(2). See

Rule 1.9(c)(1) for the prohibition against using such information to the disadvantage of the former client. 

 

Case Notes: 

 

ANNOTATION

 

Law reviews. For formal opinion of the Colorado Bar Association on Ethical Duties of Attorney Selected by Insurer to

Represent Its Insured, see 22 Colo. Law. 497 (1993). For article, "The Maverick Council Member: Protecting

Privileged Attorney-Client Communications from Disclosure", see 23 Colo. Law. 63 (1994). For article, "Ethical

Considerations and Client Identity", see 30 Colo. Law. 51 (April 2001). For article, "Preservation of the Attorney-Client

Privilege: Using Agents and Intermediaries to Obtain Legal Advice", see 30 Colo. Law. 51 (May 2001). For article,

"Policing the Legal System: The Duty to Report Misconduct", see 30 Colo. Law. 85 (September 2001). For article, "Am

I My Brother's Keeper? Redefining the Attorney-Client Relationship", see 32 Colo. Law. 11 (April 2003). For article,

"Metadata: Hidden Information Microsoft Word Documents Its Ethical Implications", see 33 Colo. Law. 53 (October

2004). For article, "Representation of Multiple Estate Or Trust Fiduciaries: Practical and Ethical Issues", see 34 Colo.

Law. 65 (July 2005). For article, "Ethical Concerns When Dealing With the Elder Client", see 34 Colo. Law. 27

(October 2005). For article, "The Duty of Loyalty and Preparations to Compete", see 34 Colo. Law. 67 (November

2005). For article, "The New Rules of Professional Conduct: Significant Changes for In-House Counsel", see 36 Colo.

Law. 71 (November 2007). For article, "Ethics in Family Law and the New Rules of Professional Conduct", see 37

Colo. Law. 47 (October 2008). For article, "The Duty of Confidentiality: Legal Ethics and the Attorney-Client and Work

Product Privileges", see 38 Colo. Law. 35 (January 2009). For article, "Attorney-Client Communications in Colorado",

see 38 Colo. Law. 59 (April 2009). For article, "Repugnant Objectives", see 41 Colo. Law. 51 (December 2012).

 

Annotator's note. Rule 1.6 is similar to Rule 1.6 as it existed prior to the 2007 repeal and readoption of the Colorado

rules of professional conduct. Relevant cases construing that provision have been included in the annotations to this

rule.

 

Public censure appropriate discipline for lawyer who delivered document containing admissions of client to district

attorney without first obtaining client's authorization. People v. Lopez, 845 P.2d 1153 (Colo. 1993).

 



"Implied" consent not encompassed by rule authorizing attorney to disclose client confidences or secrets.

Such disclosure may be made only after full disclosure to and with consent of client. People v. Lopez, 845 P.2d 1153

(Colo. 1993).

 

Attorney must not reveal information related to the representation of a client in the absence of the client's

consent. People v. Albani, 276 P.3d 64 (Colo. O.P.D.J. 2011).

 

Guardian ad litem (GAL) does not have an attorney-client relationship with child who is the subject of a

dependency and neglect proceeding, and chief justice directive 04-06 does not designate an attorney-client

relationship nor create an evidentiary privilege. The trial court erred in concluding that the evidentiary privilege in § 13-

90-107(1)(b) precluded the GAL's testimony concerning the child's communications. People v. Gabriesheski, 262 P.3d

653 (Colo. 2011).

 

Disbarment appropriate where attorney accepted fees from a number of clients prior to terminating her legal

practice, failed to inform her clients of such termination, failed to refund clients' retainer fees, failed to place clients'

funds in separate account, and gave clients' files to other lawyers without clients' consent. People v. Tucker, 904 P.2d

1321 (Colo. 1995).

 

Cases Decided Under Former DR 4-101.

 

Law reviews. For article, "The Perjurious Defendant: A Proposed Solution to the Defense Lawyer's Conflicting Ethical

Obligations to the Court and to His Client", see 59 Den. L.J. 75 (1981). For article, "Conflicts in Settlement of Personal

Injury Cases", see 11 Colo. Law. 399 (1982). For article, "Incriminating Evidence: What to do With a Hot Potato", see

11 Colo. Law. 880 (1982). For article, "Ethics, Tax Fraud and the General Practitioner", see 11 Colo. Law. 939 (1982).

For article, "Prior Representation: The Specter of Disqualification of Trial Counsel", see 11 Colo. Law. 1214 (1982).

For article, "The Search for Truth Continued: More Disclosure, Less Privilege", see 54 U. Colo. L. Rev. 51 (1982). For

article, "The Search for Truth Continued, The Privilege Retained: A Response to Judge Frankel", see 54 U. Colo. L.

Rev. 67 (1982). For article, "Some Comments on Conflicts of Interest and the Corporate Lawyer", see 12 Colo. Law.

60 (1983). For article, "Protecting Technical Information: The Role of the General Practitioner", see 12 Colo. Law.

1215 (1983). For article, "Potential Liability for Lawyers Employing Law Clerks", see 12 Colo. Law. 1243 (1983). For

article, "Attorney Disclosure: The Model Rules in the Corporate/Securities Area", see 12 Colo. Law. 1975 (1983). For

comment, "Colorado's Approach to Searches and Seizures in Law Offices", see 54 U. Colo. L. Rev. 571 (1983). For

casenote, "Caldwell v. District Court: Colorado Looks at the Crime and Fraud Exception to the Attorney-Client

Privilege", see 55 U. Colo. L. Rev. 319 (1984). For article, "Incest and Ethics: Confidentiality's Severest Test", see 61

Den. L.J. 619 (1984). For article, "Defending the Federal Drug or Racketeering Charge", see 16 Colo. Law. 605

(1987). For article, "Coping with the Paper Avalanche: A Survey on the Disposition of Client Files", see 16 Colo. Law.

1787 (1987). For comment, "Attorney-Client Confidences: Punishing the Innocent", see 61 U. Colo. L. Rev. 185

(1990). For formal opinion of the Colorado Bar Association Ethics Committee on Collaboration with Non-Lawyers in

the Preparation and Marketing of Estate Planning Documents, see 19 Colo. Law. 1793 (1990). For article, "Sex,

Lawyers and Vilification", see 21 Colo. Law. 469 (1992). For formal opinion of the Colorado Bar Association Ethics

Committee on Preservation of Client Confidences in View of Modern Communications Technology, see 22 Colo. Law.

21 (1993).



 

Prevailing rule is that it will be presumed that confidences were reposed where an attorney-client relationship

has been shown to have existed. Osborn v. District Court, 619 P.2d 41 (Colo. 1980).

 

Ethical obligation to preserve client confidences continues after termination of attorney-client relationship.

Rodriquez v. District Court, 719 P.2d 699 (Colo. 1986).

 

Trustee in bankruptcy succeeds to a debtor's right to assert or waive the attorney-client privilege. In re Inv.

Bankers, Inc., 30 B.R. 883 (Bankr. D. Colo. 1983).

 

Crime-fraud exception to attorney-client privilege recognized. The code of professional responsibility recognizes

the crime-fraud exception to the attorney-client privilege and work-product doctrine. Law Offices of Bernard D. Morley,

P.C. v. MacFarlane, 647 P.2d 1215 (Colo. 1982).

 

Attorney's failure to safeguard a draft letter to a client in which the attorney suggests that the client

misrepresented his qualifications, and where federal prosecutor later used the letter during the client's trial on

federal criminal charges, violated DR 4-101(B)(1). People v. O'Donnell, 955 P.2d 53 (Colo. 1998).

 

Bald assertion insufficient to warrant disqualification of district attorney. Bald assertion by defendant that he

made confidential statements to the prosecutor during the existence of a prior attorney-client relationship was

insufficient to warrant disqualification of the district attorney. Osborn v. District Court, 619 P.2d 41 (Colo. 1980).

 

An accused seeking to disqualify a prosecutor because of prior representation of a co-defendant by a

member of the prosecutor's former firm must show that either the prosecutor or the firm member, by virtue of the

prior professional relationship with the co-defendant, received confidential information about the accused which was

substantially related to the pending criminal action. McFarlan v. District Court, 718 P.2d 247 (Colo. 1986).

 

It is no abuse of discretion for court to order public defender to withdraw from a defendant's case where public

defender's prior representation of a prosecution witness and his present representation of defendant created a conflict

of interest. Rodriquez v. District Court, 719 P.2d 699 (Colo. 1986); People v. Reyes, 728 P.2d 349 (Colo. App. 1986).

 

Prior employment of plaintiff's attorney by defendant does not disqualify the attorney where the instant case is not

substantially related to any matter in which the attorney previously represented the defendant. Food Brokers, Inc. v.

Great Western Sugar, 680 P.2d 857 (Colo. App. 1984).

 

Disbarment warranted where attorney filed false pleadings and disciplinary complaints, disclosed information

concerning the filing of disciplinary complaints, offered to withdraw a disciplinary complaint filed against a judge in

exchange for a favorable ruling, failed to serve copies of pleadings on opposing counsel, revealed client confidences

and material considered derogatory and harmful to the client, aggravated by a repeated failure to cooperate with the

investigation of misconduct, disruption of disciplinary proceedings, and a record of prior discipline. People v. Bannister

814 P.2d 801 (Colo. 1991).

 

An attorney must disclose information to the court in camera if ordered to do so. People v. Salazar, 835 P.2d 592



(Colo. App. 1992).

 

Applied in People v. Schultheis, 44 Colo. App. 452, 618 P.2d 710 (1980); People v. Schultheis, 638 P.2d 8 (Colo.

1981); People v. Smith, 778 P.2d 685 (Colo. 1989).
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Colorado Court Rules

Colorado Rules of Professional Conduct

Client-lawyer Relationship
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Rule 1.7. Conflict of Interest: Current Clients 

Cite as RPC 1.7

History. Committee comment amended October 17, 1996, effective January 1, 1997; entire Appendix repealed and 

readopted April 12, 2007, effective January 1, 2008. 

Note:  

COMMENT 

General Principles 

[1] Loyalty and independent judgment are essential elements in the lawyer's relationship to a client. Concurrent 

conflicts of interest can arise from the lawyer's responsibilities to another client, a former client or a third person or

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the

representation involves a concurrent conflict of interest. A concurrent conflict of interest

exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be

materially limited by the lawyer's responsibilities to another client, a former client or

a third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a

lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent

and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against

another client represented by the lawyer in the same litigation or other proceeding

before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.



from the lawyer's own interests. For specific rules regarding certain concurrent conflicts of interest, see Rule 1.8. For 

former client conflicts of interest, see Rule 1.9. For conflicts of interest involving prospective clients, see Rule 1.18. For 

definitions of "informed consent" and "confirmed in writing," see Rule 1.0(e) and (b). 

[2] Resolution of a conflict of interest problem under this Rule requires the lawyer to: 1) clearly identify the client or 

clients; 2) determine whether a conflict of interest exists; 3) decide whether the representation may be undertaken 

despite the existence of a conflict, i.e., whether the conflict is consentable; and 4) if so, consult with the clients 

affected under paragraph (a) and obtain their informed consent, confirmed in writing. The clients affected under 

paragraph (a) include both of the clients referred to in paragraph (a)(1) and the one or more clients whose 

representation might be materially limited under paragraph (a)(2). 

[3] A conflict of interest may exist before representation is undertaken, in which event the representation must be 

declined, unless the lawyer obtains the informed consent of each client under the conditions of paragraph (b). To 

determine whether a conflict of interest exists, a lawyer should adopt reasonable procedures, appropriate for the size 

and type of firm and practice, to determine in both litigation and non-litigation matters the persons and issues involved. 

See also Comment to Rule 5.1. Ignorance caused by a failure to institute such procedures will not excuse a lawyer's 

violation of this Rule. As to whether a client-lawyer relationship exists or, having once been established, is continuing, 

see Comment to Rule 1.3 and Scope. 

[4] If a conflict arises after representation has been undertaken, the lawyer ordinarily must withdraw from the 

representation, unless the lawyer has obtained the informed consent of the client under the conditions of paragraph

(b). See Rule 1.16. Where more than one client is involved, whether the lawyer may continue to represent any of the 

clients is determined both by the lawyer's ability to comply with duties owed to the former client and by the lawyer's 

ability to represent adequately the remaining client or clients, given the lawyer's duties to the former client. See Rule 

1.9. See also Comments [5] and [29]. 

[5] Unforeseeable developments, such as changes in corporate and other organizational affiliations or the addition or 

realignment of parties in litigation, might create conflicts in the midst of a representation, as when a company sued by 

the lawyer on behalf of one client is bought by another client represented by the lawyer in an unrelated matter. 

Depending on the circumstances, the lawyer may have the option to withdraw from one of the representations in order 

to avoid the conflict. The lawyer must seek court approval where necessary and take steps to minimize harm to the 

clients. See Rule 1.16. The lawyer must continue to protect the confidences of the client from whose representation 

the lawyer has withdrawn. See Rule 1.9(c). 

Identifying Conflicts of Interest: Directly Adverse 

[6] Loyalty to a current client prohibits undertaking representation directly adverse to that client without that client's 

informed consent. Thus, absent consent, a lawyer may not act as an advocate in one matter against a person the 

lawyer represents in some other matter, even when the matters are wholly unrelated. The client as to whom the 

representation is directly adverse is likely to feel betrayed, and the resulting damage to the client-lawyer relationship is 

likely to impair the lawyer's ability to represent the client effectively. In addition, the client on whose behalf the adverse 

representation is undertaken reasonably may fear that the lawyer will pursue that client's case less effectively out of 

deference to the other client, i.e., that the representation may be materially limited by the lawyer's interest in retaining 

the current client. Similarly, a directly adverse conflict may arise when a lawyer is required to cross-examine a client



who appears as a witness in a lawsuit involving another client, as when the testimony will be damaging to the client 

who is represented in the lawsuit. On the other hand, simultaneous representation in unrelated matters of clients 

whose interests are only economically adverse, such as representation of competing economic enterprises in 

unrelated litigation, does not ordinarily constitute a conflict of interest and thus may not require consent of the 

respective clients. 

[7] Directly adverse conflicts can also arise in transactional matters. For example, if a lawyer is asked to represent the 

seller of a business in negotiations with a buyer represented by the lawyer, not in the same transaction but in another, 

unrelated matter, the lawyer could not undertake the representation without the informed consent of each client.

Identifying Conflicts of Interest: Material Limitation 

[8] Even where there is no direct adverseness, a conflict of interest exists if there is a significant risk that a lawyer's 

ability to consider, recommend or carry out an appropriate course of action for the client will be materially limited as a 

result of the lawyer's other responsibilities or interests. For example, a lawyer asked to represent several individuals 

seeking to form a joint venture is likely to be materially limited in the lawyer's ability to recommend or advocate all 

possible positions that each might take because of the lawyer's duty of loyalty to the others. The conflict in effect 

forecloses alternatives that would otherwise be available to the client. The mere possibility of subsequent harm does 

not itself require disclosure and consent. The critical questions are the likelihood that a difference in interests will 

eventuate and, if it does, whether it will materially interfere with the lawyer's independent professional judgment in 

considering alternatives or foreclose courses of action that reasonably should be pursued on behalf of the client. 

Lawyer's Responsibilities to Former Clients and Other Third Persons 

[9] In addition to conflicts with other current clients, a lawyer's duties of loyalty and independence may be materially 

limited by responsibilities to former clients under Rule 1.9 or by the lawyer's responsibilities to other persons, such as 

fiduciary duties arising from a lawyer's service as a trustee, executor or corporate director. Personal Interest Conflicts 

[10] The lawyer's own interests should not be permitted to have an adverse effect on representation of a client. For 

example, if the probity of a lawyer's own conduct in a transaction is in serious question, it may be difficult or 

impossible for the lawyer to give a client detached advice. Similarly, when a lawyer has discussions concerning 

possible employment with an opponent of the lawyer's client, or with a law firm representing the opponent, such 

discussions could materially limit the lawyer's representation of the client. In addition, a lawyer may not allow related 

business interests to affect representation, for example, by referring clients to an enterprise in which the lawyer has an 

undisclosed financial interest. See Rule 1.8 for specific Rules pertaining to a number of personal interest conflicts, 

including business transactions with clients. See also Rule 1.10 (personal interest conflicts under Rule 1.7 ordinarily 

are not imputed to other lawyers in a law firm). 

[11] When lawyers representing different clients in the same matter or in substantially related matters are closely 

related by blood or marriage or when there is a cohabiting relationship between the lawyers, there may be a 

significant risk that client confidences will be revealed and that the lawyer's family or cohabiting relationship will 

interfere with both loyalty and independent professional judgment. As a result, each client is entitled to know of the 

existence and implications of the relationship between the lawyers before the lawyer agrees to undertake the



representation. Thus, a lawyer related to another lawyer, e.g., as parent, child, sibling or spouse (or in a cohabiting 

relationship with another lawyer,) ordinarily may not represent a client in a matter where that lawyer is representing 

another party, unless each client gives informed consent. The disqualification arising from a close family relationship 

or a cohabiting relationship is personal and ordinarily is not imputed to members of firms with whom the lawyers are 

associated. See Rule 1.10. 

[12] A lawyer is prohibited from engaging in sexual relationships with a client unless the sexual relationship predates 

the formation of the client-lawyer relationship. See Rule 1.8(j). 

Interest of Person Paying for a Lawyer's Service 

[13] A lawyer may be paid from a source other than the client, including a co-client, if the client is informed of that fact 

and consents and the arrangement does not compromise the lawyer's duty of loyalty or independent judgment to the 

client. See Rule 1.8(f). If acceptance of the payment from any other source presents a significant risk that the lawyer's 

representation of the client will be materially limited by the lawyer's own interest in accommodating the person paying 

the lawyer's fee or by the lawyer's responsibilities to a payer who is also a co-client, then the lawyer must comply with 

the requirements of paragraph (b) before accepting the representation, including determining whether the conflict is 

consentable and, if so, that the client has adequate information about the material risks of the representation. 

Prohibited Representations 

[14] Ordinarily, clients may consent to representation notwithstanding a conflict. However, as indicated in paragraph 

(b), some conflicts are nonconsentable, meaning that the lawyer involved cannot properly ask for such agreement or 

provide representation on the basis of the client's consent. When the lawyer is representing more than one client, the 

question of consentability must be resolved as to each client. 

[15] Consentability is typically determined by considering whether the interests of the clients will be adequately 

protected if the clients are permitted to give their informed consent to representation burdened by a conflict of interest. 

Thus, under paragraph (b)(1), representation is prohibited if in the circumstances the lawyer cannot reasonably 

conclude that the lawyer will be able to provide competent and diligent representation. See Rule 1.1 (competence) 

and Rule 1.3 (diligence). 

[16] Paragraph (b)(2) describes conflicts that are nonconsentable because the representation is prohibited by 

applicable law. For example, in some states substantive law provides that the same lawyer may not represent more 

than one defendant in a capital case, even with the consent of the clients, and under federal criminal statutes certain 

representations by a former government lawyer are prohibited, despite the informed consent of the former client. In 

addition, decisional law in some states limits the ability of a governmental client, such as a municipality, to consent to 

a conflict of interest. 

[17] Paragraph (b)(3) describes conflicts that are nonconsentable because of the institutional interest in vigorous 

development of each client's position when the clients are aligned directly against each other in the same litigation or 

other proceeding before a tribunal. Whether clients are aligned directly against each other within the meaning of this 

paragraph requires examination of the context of the proceeding. Although this paragraph does not preclude a 

lawyer's multiple representation of adverse parties to a mediation (because mediation is not a proceeding before a

"tribunal" under Rule 1.0(m) ), such representation may be precluded by paragraph (b)(1). 



Informed Consent 

[18] Informed consent requires that each affected client be aware of the relevant circumstances and of the material 

and reasonably foreseeable ways that the conflict could have adverse effects on the interests of that client. See Rule 

1.0(e) (informed consent). The information required depends on the nature of the conflict and the nature of the risks 

involved. When representation of multiple clients in a single matter is undertaken, the information must include the 

implications of the common representation, including possible effects on loyalty, confidentiality and the attorney-client 

privilege and the advantages and risks involved. See Comments [30] and [31] (effect of common representation on 

confidentiality). 

[19] Under some circumstances it may be impossible to make the disclosure necessary to obtain consent. For 

example, when the lawyer represents different clients in related matters and one of the clients refuses to consent to 

the disclosure necessary to permit the other client to make an informed decision, the lawyer cannot properly ask the 

latter to consent. In some cases the alternative to common representation can be that each party may have to obtain 

separate representation with the possibility of incurring additional costs. These costs, along with the benefits of 

securing separate representation, are factors that may be considered by the affected client in determining whether 

common representation is in the client's interests. 

Consent Confirmed in Writing 

[20] Paragraph (b) requires the lawyer to obtain the informed consent of the client, confirmed in writing. Such a writing 

may consist of a document executed by the client or one that the lawyer promptly records and transmits to the client 

following an oral consent. See Rule 1.0(b). See also Rule 1.0(n) (writing includes electronic transmission). If it is not 

feasible to obtain or transmit the writing at the time the client gives informed consent, then the lawyer must obtain or 

transmit it within a reasonable time thereafter. See Rule 1.0(b). The requirement of a writing does not supplant the 

need in most cases for the lawyer to talk with the client, to explain the risks and advantages, if any, of representation 

burdened with a conflict of interest, as well as reasonably available alternatives, and to afford the client a reasonable 

opportunity to consider the risks and alternatives and to raise questions and concerns. Rather, the writing is required 

in order to impress upon clients the seriousness of the decision the client is being asked to make and to avoid disputes 

or ambiguities that might later occur in the absence of a writing. Revoking Consent 

[21] A client who has given consent to a conflict may revoke the consent and, like any other client, may terminate the 

lawyer's representation at any time. Whether revoking consent to the client's own representation precludes the lawyer 

from continuing to represent other clients depends on the circumstances, including the nature of the conflict, whether 

the client revoked consent because of a material change in circumstances, the reasonable expectations of the other 

client and whether material detriment to the other clients or the lawyer would result. Consent to Future Conflict 

[22] Whether a lawyer may properly request a client to waive conflicts that might arise in the future is subject to the 

test of paragraph (b). The effectiveness of such waivers is generally determined by the extent to which the client 

reasonably understands the material risks that the waiver entails. The more comprehensive the explanation of the 

types of future representations that might arise and the actual and reasonably foreseeable adverse consequences of 

those representations, the greater the likelihood that the client will have the requisite understanding. Thus, if the client 

agrees to consent to a particular type of conflict with which the client is already familiar, then the consent ordinarily will 

be effective with regard to that type of conflict. If the consent is general and open-ended, then the consent ordinarily 

will be ineffective, because it is not reasonably likely that the client will have understood the material risks involved. On



the other hand, if the client is an experienced user of the legal services involved and is reasonably informed regarding 

the risk that a conflict may arise, such consent is more likely to be effective, particularly if, e.g., the client is 

independently represented by other counsel in giving consent and the consent is limited to future conflicts unrelated to 

the subject of the representation. In any case, advance consent cannot be effective if the circumstances that 

materialize in the future are such as would make the conflict nonconsentable under paragraph (b). 

Conflicts in Litigation 

[23] Paragraph (b)(3) prohibits representation of opposing parties in the same litigation, regardless of the clients' 

consent. On the other hand, simultaneous representation of parties whose interests in litigation may conflict, such as 

co-plaintiffs or codefendants, is governed by paragraph (a)(2). A conflict may exist by reason of substantial 

discrepancy in the parties' testimony, incompatibility in positions in relation to an opposing party or the fact that there 

are substantially different possibilities of settlement of the claims or liabilities in question. Such conflicts can arise in 

criminal cases as well as civil. The potential for conflict of interest in representing multiple defendants in a criminal 

case is so grave that ordinarily a lawyer should decline to represent more than one codefendant. On the other hand, 

common representation of persons having similar interests in civil litigation is proper if the requirements of paragraph 

(b) are met.

[24] Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different times on behalf of 

different clients. The mere fact that advocating a legal position on behalf of one client might create precedent adverse 

to the interests of a client represented by the lawyer in an unrelated matter does not create a conflict of interest. A 

conflict of interest exists, however, if there is a significant risk that a lawyer's action on behalf of one client will 

materially limit the lawyer's effectiveness in representing another client in a different case; for example, when a 

decision favoring one client will create a precedent likely to seriously weaken the position taken on behalf of the other 

client. Factors relevant in determining whether the clients need to be advised of the risk include: where the cases are 

pending, whether the issue is substantive or procedural, the temporal relationship between the matters, the 

significance of the issue to the immediate and long-term interests of the clients involved and the clients' reasonable 

expectations in retaining the lawyer. If there is significant risk of material limitation, then absent informed consent of 

the affected clients, the lawyer must refuse one of the representations or withdraw from one or both matters. 

[25] When a lawyer represents or seeks to represent a class of plaintiffs or defendants in a class-action lawsuit, 

unnamed members of the class are ordinarily not considered to be clients of the lawyer for purposes of applying 

paragraph (a)(1) of this Rule. Thus, the lawyer does not typically need to get the consent of such a person before 

representing a client suing the person in an unrelated matter. Similarly, a lawyer seeking to represent an opponent in 

a class action does not typically need the consent of an unnamed member of the class whom the lawyer represents in 

an unrelated matter. Nonlitigation Conflicts 

[26] Conflicts of interest under paragraphs (a)(1) and (a)(2) arise in contexts other than litigation. For a discussion of 

directly adverse conflicts in transactional matters, see Comment [7]. Relevant factors in determining whether there is 

significant potential for material limitation include the duration and intimacy of the lawyer's relationship with the client 

or clients involved, the functions being performed by the lawyer, the likelihood that disagreements will arise and the 

likely prejudice to the client from the conflict. The question is often one of proximity and degree. See Comment [8]. 



[27] For example, conflict questions may arise in estate planning and estate administration. A lawyer may be called 

upon to prepare wills for several family members, such as husband and wife, and, depending upon the circumstances, 

a conflict of interest may be present. In estate administration the identity of the client may be unclear under the law of 

a particular jurisdiction. Under one view, the client is the fiduciary; under another view the client is the estate or trust, 

including its beneficiaries. In order to comply with conflict of interest rules, the lawyer should make clear the lawyer's 

relationship to the parties involved. 

[28] Whether a conflict is consentable depends on the circumstances. For example, a lawyer may not represent 

multiple parties to a negotiation whose interests are fundamentally antagonistic to each other, but common 

representation is permissible where the clients are generally aligned in interest even though there is some difference 

in interest among them. Thus, a lawyer may seek to establish or adjust a relationship between clients on an amicable 

and mutually advantageous basis; for example, in helping to organize a business in which two or more clients are 

entrepreneurs, working out the financial reorganization of an enterprise in which two or more clients have an interest 

or arranging a property distribution in settlement of an estate. The lawyer seeks to resolve potentially adverse 

interests by developing the parties' mutual interests. Otherwise, each party might have to obtain separate 

representation, with the possibility of incurring additional cost, complication or even litigation. Given these and other 

relevant factors, the clients may prefer that the lawyer act for all of them. 

Special Considerations in Common Representation 

[29] In considering whether to represent multiple clients in the same matter, a lawyer should be mindful that if the 

common representation fails because the potentially adverse interests cannot be reconciled, the result can be 

additional cost, embarrassment and recrimination. Ordinarily, the lawyer will be forced to withdraw from representing 

all of the clients if the common representation fails. In some situations, the risk of failure is so great that multiple 

representation is plainly impossible. For example, a lawyer cannot undertake common representation of clients where 

contentious litigation or negotiations between them are imminent or contemplated. Moreover, because the lawyer is 

required to be impartial between commonly represented clients, representation of multiple clients is improper when it 

is unlikely that impartiality can be maintained. Generally, if the relationship between the parties has already assumed 

antagonism, the possibility that the clients' interests can be adequately served by common representation is not very 

good. Other relevant factors are whether the lawyer subsequently will represent both parties on a continuing basis and 

whether the situation involves creating or terminating a relationship between the parties. 

[30] A particularly important factor in determining the appropriateness of common representation is the effect on client-

lawyer confidentiality and the attorney-client privilege. With regard to the attorney-client privilege, the prevailing rule is 

that, as between commonly represented clients, the privilege does not attach. Hence, it must be assumed that if 

litigation eventuates between the clients, the privilege will not protect any such communications, and the clients 

should be so advised. 

[31] As to the duty of confidentiality, continued common representation will almost certainly be inadequate if one client 

asks the lawyer not to disclose to the other client information relevant to the common representation. This is so 

because the lawyer has an equal duty of loyalty to each client, and each client has the right to be informed of anything 

bearing on the representation that might affect that client's interests and the right to expect that the lawyer will use that 

information to that client's benefit. See Rule 1.4. The lawyer should, at the outset of the common representation and



as part of the process of obtaining each client's informed consent, advise each client that information will be shared 

and that the lawyer will have to withdraw if one client decides that some matter material to the representation should 

be kept from the other. In limited circumstances, it may be appropriate for the lawyer to proceed with the 

representation when the clients have agreed, after being properly informed, that the lawyer will keep certain 

information confidential. For example, the lawyer may reasonably conclude that failure to disclose one client's trade 

secrets to another client will not adversely affect representation involving a joint venture between the clients and agree 

to keep that information confidential with the informed consent of both clients. 

[32] When seeking to establish or adjust a relationship between clients, the lawyer should make clear that the lawyer's 

role is not that of partisanship normally expected in other circumstances and, thus, that the clients may be required to 

assume greater responsibility for decisions than when each client is separately represented. Any limitations on the 

scope of the representation made necessary as a result of the common representation should be fully explained to the 

clients at the outset of the representation. See Rule 1.2(c). 

[33] Subject to the above limitations, each client in the common representation has the right to loyal and diligent 

representation and the protection of Rule 1.9 concerning the obligations to a former client. The client also has the right 

to discharge the lawyer as stated in Rule 1.16. Organizational Clients 

[34] A lawyer who represents a corporation or other organization does not, by virtue of that representation, necessarily 

represent any constituent or affiliated organization, such as a parent or subsidiary. See Rule 1.13(a). Thus, the lawyer 

for an organization is not barred from accepting representation adverse to an affiliate in an unrelated matter, unless 

the circumstances are such that the affiliate should also be considered a client of the lawyer, there is an 

understanding between the lawyer and the organizational client that the lawyer will avoid representation adverse to 

the client's affiliates, or the lawyer's obligations to either the organizational client or the new client are likely to limit 

materially the lawyer's representation of the other client. 

[35] A lawyer for a corporation or other organization who is also a member of its board of directors should determine 

whether the responsibilities of the two roles might conflict. The lawyer may be called on to advise the corporation in 

matters involving actions of the directors. Consideration should be given to the frequency with which such situations 

may arise, the potential intensity of the conflict, the effect of the lawyer's resignation from the board and the possibility 

of the corporation's obtaining legal advice from another lawyer in such situations. If there is material risk that the dual 

role will compromise the lawyer's independence of professional judgment, the lawyer should not serve as a director or 

should cease to act as the corporation's lawyer when conflicts of interest arise. The lawyer should advise the other 

members of the board that in some circumstances matters discussed at board meetings while the lawyer is present in 

the capacity of director might not be protected by the attorney-client privilege and that conflict of interest 

considerations might require the lawyer's recusal as a director or might require the lawyer and the lawyer's firm to 

decline representation of the corporation in a matter. 



Rule 1.8. Conflict of Interest: Current Clients: Specific Rules. 
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As amended through Rule Change 2018(4), effective March 15, 2018 

Rule 1.8. Conflict of Interest: Current Clients: Specific Rules 

(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security 
or other pecuniary interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are 
fully disclosed and transmitted in writing in a manner that can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the 
advice of independent legal counsel on the transaction; and

(3) the client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and 
the lawyer's role in the transaction, including whether the lawyer is representing the client in the transaction.

(b) A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client 
gives informed consent, except as permitted or required by these Rules.

(c) A lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or prepare on behalf of a client an 
instrument giving the lawyer or a person related to the lawyer any substantial gift unless the lawyer or other recipient of 
the gift is related to the client. For purposes of this paragraph, related persons include a spouse, child, grandchild, parent, 
grandparent or other relative or individual with whom the lawyer or the client maintains a close, familial relationship.

(d) Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer 
literary or media rights to a portrayal or account based in substantial part on information relating to the representation.

(e) A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the 
outcome of the matter; and

(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client. 



(f) A lawyer shall not accept compensation for representing a client from one other than the client unless:

(1) the client gives informed consent;

(2) there is no interference with the lawyer's independence of professional judgment or with the client-lawyer

relationship; and

(3) information relating to representation of a client is protected as required by Rule 1.6.

(g) A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or

against the clients, or in a criminal case an aggregated agreement as to guilty or nolo contendere pleas, unless each client

gives informed consent, in a writing signed by the client. The lawyer's disclosure shall include the existence and nature of

all the claims or pleas involved and of the participation of each person in the settlement.

(h) A lawyer shall not:

(1) make an agreement prospectively limiting the lawyer's liability to a client for malpractice unless the client is

independently represented in making the agreement; or

(2) settle a claim or potential claim for such liability with an unrepresented client or former client unless that person

is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of

independent legal counsel in connection therewith.

(i) A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the lawyer is

conducting for a client, except that the lawyer may:

(1) acquire a lien authorized by law to secure the lawyer's fee or expenses; and

(2) contract with a client for a reasonable contingent fee in a civil case.

(j) A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them when

the client-lawyer relationship commenced.

(k) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (b) through (i) that applies to any one of

them shall apply to all of them.
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Note:  

COMMENT Business Transactions Between Client and Lawyer 

[1] A lawyer's legal skill and training, together with the relationship of trust and confidence between lawyer and client, create the 

possibility of overreaching when the lawyer participates in a business, property or financial transaction with a client, for example, a 

loan or sales transaction or a lawyer investment on behalf of a client. The requirements of paragraph (a) must be met even when 

the transaction is not closely related to the subject matter of the representation, as when a lawyer drafting a will for a client learns 

that the client needs money for unrelated expenses and offers to make a loan to the client. The Rule applies to lawyers engaged in 

the sale of goods or services related to the practice of law, for example, the sale of title insurance or investment services to existing 

clients of the lawyer's legal practice. See Rule 5.7. It also applies to lawyers purchasing property from estates they represent. It 

does not apply to ordinary fee arrangements between client and lawyer, which are governed by Rule 1.5, although its requirements 

must be met when the lawyer accepts an interest in the client's business or other nonmonetary property as payment of all or part of 

a fee. In addition, the Rule does not apply to standard commercial transactions between the lawyer and the client for products or 

services that the client generally markets to others, for example, banking or brokerage services, medical services, products 

manufactured or distributed by the client, and utilities' services. In such transactions, the lawyer has no advantage in dealing with 

the client, and the restrictions in paragraph (a) are unnecessary and impracticable. 

[2] Paragraph (a)(1) requires that the transaction itself be fair to the client and that its essential terms be communicated to the client, 

in writing, in a manner that can be reasonably understood. Paragraph (a)(2) requires that the client also be advised, in writing, of the 

desirability of seeking the advice of independent legal counsel. It also requires that the client be given a reasonable opportunity to 

obtain such advice. Paragraph (a)(3) requires that the lawyer obtain the client's informed consent, in a writing signed by the client, 

both to the essential terms of the transaction and to the lawyer's role. When necessary, the lawyer should discuss both the material 

risks of the proposed transaction, including any risk presented by the lawyer's involvement, and the existence of reasonably 

available alternatives and should explain why the advice of independent legal counsel is desirable. See Rule 1.0(e)

(definition of informed consent). 

[3] The risk to a client is greatest when the client expects the lawyer to represent the client in the transaction itself or when the 

lawyer's financial interest otherwise poses a significant risk that the lawyer's representation of the client will be materially limited by 

the lawyer's financial interest in the transaction. Here the lawyer's role requires that the lawyer must comply, not only with the 

requirements of paragraph (a), but also with the requirements of Rule 1.7. Under that Rule, the lawyer must disclose the risks 

associated with the lawyer's dual role as both legal adviser and participant in the transaction, such as the risk that the lawyer will 

structure the transaction or give legal advice in a way that favors the lawyer's interests at the expense of the client. Moreover, the 

lawyer must obtain the client's informed consent. In some cases, the lawyer's interest may be such that Rule 1.7 will preclude the 

lawyer from seeking the client's consent to the transaction. 



[4] If the client is independently represented in the transaction, paragraph (a)(2) of this Rule is inapplicable, and the paragraph (a)

(1) requirement for full disclosure is satisfied either by a written disclosure by the lawyer involved in the transaction or by the client's 

independent counsel. The fact that the client was independently represented in the transaction is relevant in determining whether 

the agreement was fair and reasonable to the client as paragraph (a)(1) further requires. 

Use of Information Related to Representation 

[5] Use of information relating to the representation to the disadvantage of the client violates the lawyer's duty of loyalty. Paragraph 

(b) applies when the information is used to benefit either the lawyer or a third person, such as another client or business associate 

of the lawyer. For example, if a lawyer learns that a client intends to purchase and develop several parcels of land, the lawyer may 

not use that information to purchase one of the parcels in competition with the client or to recommend that another client make such 

a purchase. The Rule does not prohibit uses that do not disadvantage the client. For example, a lawyer who learns a government 

agency's interpretation of trade legislation during the representation of one client may properly use that information to benefit other 

clients. Paragraph (b) prohibits disadvantageous use of client information unless the client gives informed consent, except as 

permitted or required by these Rules. See Rules 1.2(d), 1.6, 1.9(c), 3.3, 4.1(b), 8.1 and 8.3. Gifts to Lawyers 

[6] A lawyer may accept a gift from a client, if the transaction meets general standards of fairness. For example, a simple gift such 

as a present given at a holiday or as a token of appreciation is permitted. If a client offers the lawyer a more substantial gift, 

paragraph (c) does not prohibit the lawyer from accepting it, although such a gift may be voidable by the client under the doctrine of 

undue influence, which treats client gifts as presumptively fraudulent. In any event, due to concerns about overreaching and 

imposition on clients, a lawyer may not suggest that a substantial gift be made to the lawyer or for the lawyer's benefit, except 

where the lawyer is related to the client as set forth in paragraph (c). 

[7] If effectuation of a substantial gift requires preparing a legal instrument such as a will or conveyance the client should have the 

detached advice that another lawyer can provide. The sole exception to this Rule is where the client is a relative of the donee. 

[8] This Rule does not prohibit a lawyer from seeking to have the lawyer or a partner or associate of the lawyer named as executor 

of the client's estate or to another potentially lucrative fiduciary position. Nevertheless, such appointments will be subject to the 

general conflict of interest provision in Rule 1.7 when there is a significant risk that the lawyer's interest in obtaining the 

appointment will materially limit the lawyer's independent professional judgment in advising the client concerning the choice of an 

executor or other fiduciary. In obtaining the client's informed consent to the conflict, the lawyer should advise the client concerning 

the nature and extent of the lawyer's financial interest in the appointment, as well as the availability of alternative candidates for the 

position. Literary Rights 

[9] An agreement by which a lawyer acquires literary or media rights concerning the conduct of the representation creates a conflict 

between the interests of the client and the personal interests of the lawyer. Measures suitable in the representation of the client 

may detract from the publication value of an account of the representation. Paragraph (d) does not prohibit a lawyer representing a 

client in a transaction concerning literary property from agreeing that the lawyer's fee shall consist of a share in ownership in the 

property, if the arrangement conforms to Rule 1.5 and paragraphs (a) and (i). Financial Assistance 



[10] Lawyers may not subsidize law suits or administrative proceedings brought on behalf of their clients, including making or 

guaranteeing loans to their clients for living expenses, because to do so would encourage clients to pursue law suits that might not 

otherwise be brought and because such assistance gives lawyers too great a financial stake in the litigation. These dangers do not 

warrant a prohibition on a lawyer lending a client court costs and litigation expenses, including the expenses of medical examination 

and the costs of obtaining and presenting evidence, because these advances are virtually indistinguishable from contingent fees 

and help ensure access to the courts. Similarly, an exception allowing lawyers representing indigent clients to pay court costs and 

litigation expenses regardless of whether these funds will be repaid is warranted. 

Person Paying for a Lawyer's Services 

[11] Lawyers are frequently asked to represent a client under circumstances in which a third person will compensate the lawyer, in 

whole or in part. The third person might be a relative or friend, an indemnitor (such as a liability insurance company) or a co-client 

(such as a corporation sued along with one or more of its employees). Because third-party payers frequently have interests that 

differ from those of the client, including interests in minimizing the amount spent on the representation and in learning how the 

representation is progressing, lawyers are prohibited from accepting or continuing such representations unless the lawyer 

determines that there will be no interference with the lawyer's independent professional judgment and there is informed consent 

from the client. See also Rule 5.4(c) (prohibiting interference with a lawyer's professional judgment by one who recommends, 

employs or pays the lawyer to render legal services for another). 

[12] Sometimes, it will be sufficient for the lawyer to obtain the client's informed consent regarding the fact of the payment and the 

identity of the third-party payer. If, however, the fee arrangement creates a conflict of interest for the lawyer, then the lawyer must 

comply with Rule 1.7. The lawyer must also conform to the requirements of Rule 1.6 concerning confidentiality. Under Rule 1.7(a), a 

conflict of interest exists if there is significant risk that the lawyer's representation of the client will be materially limited by the 

lawyer's own interest in the fee arrangement or by the lawyer's responsibilities to the third-party payer (for example, when the third-

party payer is a co-client). Under Rule 1.7(b), the lawyer may accept or continue the representation with the informed consent of 

each affected client, unless the conflict is nonconsentable under that paragraph. Under Rule 1.7(b), the informed consent must be 

confirmed in writing. 

Aggregate Settlements 

[13] Differences in willingness to make or accept an offer of settlement are among the risks of common representation of multiple 

clients by a single lawyer. Under Rule 1.7, this is one of the risks that should be discussed before undertaking the representation, 

as part of the process of obtaining the clients' informed consent. In addition, Rule 1.2(a) protects each client's right to have the final 

say in deciding whether to accept or reject an offer of settlement and in deciding whether to enter a guilty or nolo contendere plea in 

a criminal case. The rule stated in this paragraph is a corollary of both these Rules and provides that, before any settlement offer or 

plea bargain is made or accepted on behalf of multiple clients, the lawyer must inform each of them about all the material terms of 

the settlement, including what the other clients will receive or pay if the settlement or plea offer is accepted. See also Rule 1.0(e)

(definition of informed consent). Lawyers representing a class of plaintiffs or defendants, or those proceeding derivatively, may not 

have a full client-lawyer relationship with each member of the class; nevertheless, such lawyers must comply with applicable rules 

regulating notification of class members and other procedural requirements designed to ensure adequate protection of the entire 

class.



 Limiting Liability and Settling Malpractice Claims 

[14] Agreements prospectively limiting a lawyer's liability for malpractice are prohibited unless the client is independently 

represented in making the agreement because they are likely to undermine competent and diligent representation. Also, many 

clients are unable to evaluate the desirability of making such an agreement before a dispute has arisen, particularly if they are then 

represented by the lawyer seeking the agreement. This paragraph does not, however, prohibit a lawyer from entering into an 

agreement with the client to arbitrate legal malpractice claims, provided such agreements are enforceable and the client is fully 

informed of the scope and effect of the agreement. Nor does this paragraph limit the ability of lawyers to practice in the form of a 

limited-liability entity, where permitted by law, provided that each lawyer remains personally liable to the client for his or her own 

conduct and the firm complies with any conditions required by law, such as provisions requiring client notification or maintenance of 

adequate liability insurance. Nor does it prohibit an agreement in accordance with Rule 1.2 that defines the scope of the 

representation, although a definition of scope that makes the obligations of representation illusory will amount to an attempt to limit 

liability. 

[15] Agreements settling a claim or a potential claim for malpractice are not prohibited by this Rule. Nevertheless, in view of the 

danger that a lawyer will take unfair advantage of an unrepresented client or former client, the lawyer must first advise such a 

person in writing of the appropriateness of independent representation in connection with such a settlement. In addition, the lawyer 

must give the client or former client a reasonable opportunity to find and consult independent counsel. 

Acquiring Proprietary Interest in Litigation 

[16] Paragraph (i) states the traditional general rule that lawyers are prohibited from acquiring a proprietary interest in litigation. Like 

paragraph (e), the general rule has its basis in common law champerty and maintenance and is designed to avoid giving the lawyer 

too great an interest in the representation. In addition, when the lawyer acquires an ownership interest in the subject of the 

representation, it will be more difficult for a client to discharge the lawyer if the client so desires. The Rule is subject to specific 

exceptions developed in decisional law and continued in these Rules. The exception for certain advances of the costs of litigation is 

set forth in paragraph (e). In addition, paragraph (i) sets forth exceptions for liens authorized by law to secure the lawyer's fees or 

expenses and contracts for reasonable contingent fees. The law of each jurisdiction determines which liens are authorized by law. 

These may include liens granted by statute, liens originating in common law and liens acquired by contract with the client. When a 

lawyer acquires by contract a security interest in property other than that recovered through the lawyer's efforts in the litigation, such 

an acquisition is a business or financial transaction with a client and is governed by the requirements of paragraph (a). Contracts for 

contingent fees in civil cases are governed by Rule 1.5. Client-Lawyer Sexual Relationships 

[17] The relationship between lawyer and client is a fiduciary one in which the lawyer occupies the highest position of trust and 

confidence. The relationship is almost always unequal; thus, a sexual relationship between lawyer and client can involve unfair 

exploitation of the lawyer's fiduciary role, in violation of the lawyer's basic ethical obligation not to use the trust of the client to the 

client's disadvantage. In addition, such a relationship presents a significant danger that, because of the lawyer's emotional 

involvement, the lawyer will be unable to represent the client without impairment of the exercise of independent professional 

judgment. Moreover, a blurred line between the professional and personal relationships may make it difficult to predict to what 

extent client confidences will be protected by the attorney-client evidentiary privilege, since client confidences are protected by 

privilege only when they are imparted in



the context of the client-lawyer relationship. Because of the significant danger of harm to client interests and because the client's 

own emotional involvement renders it unlikely that the client could give adequate informed consent, this Rule prohibits the lawyer 

from having sexual relations with a client regardless of whether the relationship is consensual and regardless of the absence of 

prejudice to the client. 

[18] Sexual relationships that predate the client-lawyer relationship are not prohibited. Issues relating to the exploitation of the 

fiduciary relationship and client dependency are diminished when the sexual relationship existed prior to the commencement of the 

client-lawyer relationship. However, before proceeding with the representation in these circumstances, the lawyer should consider 

whether the lawyer's ability to represent the client will be materially limited by the relationship. See Rule 1.7(a)(2). 

[19] When the client is an organization, paragraph (j) of this Rule prohibits a lawyer for the organization (whether inside counsel or 

outside counsel) from having a sexual relationship with a constituent of the organization who supervises, directs or regularly 

consults with that lawyer concerning the organization's legal matters. 

Imputation of Prohibitions 

[20] Under paragraph (k), a prohibition on conduct by an individual lawyer in paragraphs (b) through (i) also applies to all lawyers 

associated in a firm with the personally prohibited lawyer. For example, one lawyer in a firm may not solicit a substantial gift from a 

client of another member of the firm, even if the soliciting lawyer is not personally involved in the representation of the client, 

because the prohibition in paragraph (c) applies to all lawyers associated in the firm. The prohibitions set forth in paragraphs (a) 

and (j) are personal and are not applied to associated lawyers. 
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Note: 

COMMENT

(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent

another person in the same or a substantially related matter in which that person's

interests are materially adverse to the interests of the former client unless the former client

gives informed consent, confirmed in writing.

(b) A lawyer shall not knowingly represent a person in the same or a substantially related

matter in which a firm with which the lawyer formerly was associated had previously

represented a client

(1) whose interests are materially adverse to that person; and

(2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c)

that is material to the matter; unless the former client gives informed consent,

confirmed in writing.

(c) A lawyer who has formerly represented a client in a matter or whose present or former firm

has formerly represented a client in a matter shall not thereafter:

(1) use information relating to the representation to the disadvantage of the former

client except as these Rules would permit or require with respect to a client, or

when the information has become generally known; or

(2) reveal information relating to the representation except as these Rules would

permit or require with respect to a client.



[1] After termination of a client-lawyer relationship, a lawyer has certain continuing duties with respect to confidentiality 

and conflicts of interest and thus may not represent another client except in conformity with this Rule. Under this Rule, 

for example, a lawyer could not properly seek to rescind on behalf of a new client a contract drafted on behalf of the 

former client. So also a lawyer who has prosecuted an accused person could not properly represent the accused in a 

subsequent civil action against the government concerning the same transaction. Nor could a lawyer who has 

represented multiple clients in a matter represent one of the clients against the others in the same or a substantially 

related matter after a dispute arose among the clients in that matter, unless all affected clients give informed consent. 

See Comment [9]. Current and former government lawyers must comply with this Rule to the extent required by Rule 

1.11. 

[2] The scope of a "matter" for purposes of this Rule depends on the facts of a particular situation or transaction. The 

lawyer's involvement in a matter can also be a question of degree. When a lawyer has been directly involved in a 

specific transaction, subsequent representation of other clients with materially adverse interests in that transaction 

clearly is prohibited. On the other hand, a lawyer who recurrently handled a type of problem for a former client is not 

precluded from later representing another client in a factually distinct problem of that type even though the subsequent 

representation involves a position adverse to the prior client. Similar considerations can apply to the reassignment of 

military lawyers between defense and prosecution functions within the same military jurisdictions. The underlying 

question is whether the lawyer was so involved in the matter that the subsequent representation can be justly regarded 

as a changing of sides in the matter in question. 

[3] Matters are "substantially related" for purposes of this Rule if they involve the same transaction or legal dispute or if 

there otherwise is a substantial risk that confidential factual information as would normally have been obtained in the 

prior representation would materially advance the client's position in the subsequent matter. For example, a lawyer 

who has represented a businessperson and learned extensive private financial information about that person may not 

then represent that person's spouse in seeking a divorce. Similarly, a lawyer who has previously represented a client in 

securing environmental permits to build a shopping center would be precluded from representing neighbors seeking to 

oppose rezoning of the property on the basis of environmental considerations; however, the lawyer would not be 

precluded, on the grounds of substantial relationship, from defending a tenant of the completed shopping center in 

resisting eviction for nonpayment of rent. Information that has been disclosed to the public or to other parties adverse 

to the former client ordinarily will not be disqualifying. Information acquired in a prior representation may have been 

rendered obsolete by the passage of time, a circumstance that may be relevant in determining whether two 

representations are substantially related. In the case of an organizational client, general knowledge of the client's 

policies and practices ordinarily will not preclude a subsequent representation; on the other hand, knowledge of 

specific facts gained in a prior representation that are relevant to the matter in question ordinarily will preclude such a 

representation. A former client is not required to reveal the confidential information learned by the lawyer in order to 

establish a substantial risk that the lawyer has confidential information to use in the subsequent matter. A conclusion 

about the possession of such information may be based on the nature of the services the lawyer provided the former 

client and information that would in ordinary practice be learned by a lawyer providing such services. 

Lawyers Moving Between Firms 

[4] When lawyers have been associated within a firm but then end their association, the question of whether a lawyer 

should undertake representation is more complicated. There are several competing considerations. First, the client



previously represented by the former firm must be reasonably assured that the principle of loyalty to the client is not 

compromised. Second, the Rule should not be so broadly cast as to preclude other persons from having reasonable 

choice of legal counsel. Third, the Rule should not unreasonably hamper lawyers from forming new associations and 

taking on new clients after having left a previous association. In this connection, it should be recognized that today 

many lawyers practice in firms, that many lawyers to some degree limit their practice to one field or another, and that 

many move from one association to another several times in their careers. If the concept of imputation were applied 

with unqualified rigor, the result would be radical curtailment of the opportunity of lawyers to move from one practice 

setting to another and of the opportunity of clients to change counsel. 

[5] Paragraph (b) operates to disqualify the lawyer only when the lawyer involved has actual knowledge of information 

protected by Rules 1.6 and 1.9(c). Thus, if a lawyer while with one firm acquired no knowledge or information relating 

to a particular client of the firm, and that lawyer later joined another firm, neither the lawyer individually nor the second 

firm is disqualified from representing another client in the same or a related matter even though the interests of the 

two clients conflict. See Rule 1.10(b) for the restrictions on a firm once a lawyer has terminated association with the 

firm. 

[6] Application of paragraph (b) depends on a situation's particular facts, aided by inferences, deductions or working 

presumptions that reasonably may be made about the way in which lawyers work together. A lawyer may have 

general access to files of all clients of a law firm and may regularly participate in discussions of their affairs; it should 

be inferred that such a lawyer in fact is privy to all information about all the firm's clients. In contrast, another lawyer 

may have access to the files of only a limited number of clients and participate in discussions of the affairs of no other 

clients; in the absence of information to the contrary, it should be inferred that such a lawyer in fact is privy to 

information about the clients actually served but not those of other clients. In such an inquiry, the burden of proof 

should rest upon the firm whose disqualification is sought. 

[7] Independent of the question of disqualification of a firm, a lawyer changing professional association has a 

continuing duty to preserve confidentiality of information about a client formerly represented. See Rules 1.6 and

1.9(c). 

[8] Paragraph (c) provides that information acquired by the lawyer in the course of representing a client may not 

subsequently be used or revealed by the lawyer to the disadvantage of the client. However, the fact that a lawyer has 

once served a client does not preclude the lawyer from using generally known information about that client when later 

representing another client. 

[9] The provisions of this Rule are for the protection of former clients and can be waived if the client gives informed 

consent, which consent must be confirmed in writing under paragraphs (a) and (b). See Rule 1.0(e). With regard to the 

effectiveness of an advance waiver, see Comment [22] to Rule 1.7. With regard to disqualification of a firm with which 

a lawyer is or was formerly associated, see Rule 1.10. 
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Rule 1.10. Imputation of Conflicts of Interest: General Rule 

(a) While lawyers are associated in a firm, none of them shall knowingly represent a client

when any one of them practicing alone would be prohibited from doing so by Rules 1.7 or

1.9, unless the prohibition is based on a personal interest of the prohibited lawyer and

does not present a significant risk of materially limiting the representation of the client by

the remaining lawyers in the firm.

(b) When a lawyer has terminated an association with a firm, the firm is not prohibited from

thereafter representing a person with interests materially adverse to those of a client

represented by the formerly associated lawyer and not currently represented by the firm,

unless:

(1) the matter is the same or substantially related to that in which the formerly

associated lawyer represented the client; and

(2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c)

that is material to the matter.

(c) A disqualification prescribed by this Rule may be waived by the affected client under the

conditions stated in Rule 1.7.

(d) The disqualification of lawyers associated in a firm with former or current government

lawyers is governed by Rule 1.11.

(e) When a lawyer becomes associated with a firm, no lawyer associated in the firm shall

knowingly represent a person in a matter in which that lawyer is disqualified under Rule

1.9 unless:

(1) the matter is not one in which the personally disqualified lawyer substantially

participated;

(2) the personally disqualified lawyer is timely screened from any participation in the

matter and is apportioned no part of the fee therefrom;

(3) the personally disqualified lawyer gives prompt written notice (which shall contain a
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Note:  

COMMENT GENERAL RULE Definition of "Firm" 

[1] For purposes of the Rules of Professional Conduct, the term "firm" denotes lawyers in a law partnership,

professional corporation, sole proprietorship or other association authorized to practice law; or lawyers employed in a

legal services organization or the legal department of a corporation or other organization. See Rule 1.0(c). Whether

two or more lawyers constitute a firm within this definition can depend on the specific facts. See Rule 1.0 , Comments

[2] - [4]. Principles of Imputed Disqualification

[2] The rule of imputed disqualification stated in paragraph (a) gives effect to the principle of loyalty to the client as it

applies to lawyers who practice in a law firm. Such situations can be considered from the premise that a firm of

lawyers is essentially one lawyer for purposes of the rules governing loyalty to the client, or from the premise that each

lawyer is vicariously bound by the obligation of loyalty owed by each lawyer with whom the lawyer is associated.

Paragraph (a) operates only among the lawyers currently associated in a firm. When a lawyer moves from one firm to

another, the situation is governed by Rules 1.9(b) and 1.10(b). 

[3] The rule in paragraph (a) does not prohibit representation where neither questions of client loyalty nor protection of

confidential information are presented. Where one lawyer in a firm could not effectively represent a given client

because of strong political beliefs, for example, but that lawyer will do no work on the case and the personal beliefs of

the lawyer will not materially limit the representation by others in the firm, the firm should not be disqualified. On the

other hand, if an opposing party in a case were owned by a lawyer in the law firm, and others in the firm would be

materially limited in pursuing the matter because of loyalty to that lawyer, the personal disqualification of the lawyer

would be imputed to all others in the firm. 

[4] The rule in paragraph (a) also does not prohibit representation by others in the law firm where the person

prohibited from involvement in a matter is a nonlawyer, such as a paralegal or legal secretary. Nor does paragraph (a)

prohibit representation if the lawyer is prohibited from acting because of events before the person became a lawyer,

general description of the personally disqualified lawyer's prior representation and

the screening procedures to be employed) to the affected former clients and the

former clients' current lawyers, if known to the personally disqualified lawyer, to

enable the former clients to ascertain compliance with the provisions of this Rule;

and

(4) the personally disqualified lawyer and the partners of the firm with which the

personally disqualified lawyer is now associated reasonably believe that the steps

taken to accomplish the screening of material information are likely to be effective

in preventing material information from being disclosed to the firm and its client.



for example, work that the person did while a law student. Such persons, however, ordinarily must be screened from 

any personal participation in the matter to avoid communication to others in the firm of confidential information that 

both the nonlawyers and the firm have a legal duty to protect. See Rules 1.0(k) and 5.3. 

[5] Rule 1.10(b) operates to permit a law firm, under certain circumstances, to represent a person with interests 

directly adverse to those of a client represented by a lawyer who formerly was associated with the firm. The Rule 

applies regardless of when the formerly associated lawyer represented the client. However, the law firm may not 

represent a person with interests adverse to those of a present client of the firm, which would violate Rule 1.7. 

Moreover, the firm may not represent the person where the matter is the same or substantially related to that in which 

the formerly associated lawyer represented the client and any other lawyer currently in the firm has material 

information protected by Rules 1.6 and 1.9(c). 

[6] Rule 1.10(c) removes imputation with the informed consent of the affected client or former client under the 

conditions stated in Rule 1.7. The conditions stated in Rule 1.7 require the lawyer to determine that the representation 

is not prohibited by Rule 1.7(b) and that each affected client or former client has given informed consent to the 

representation, confirmed in writing. In some cases, the risk may be so severe that the conflict may not be cured by 

client consent. For a discussion of the effectiveness of client waivers of conflicts that might arise in the future, see 

Rule 1.7, Comment [22]. For a definition of informed consent, see Rule 1.0(e). 

[7] Where a lawyer has joined a private firm after having represented the government, imputation is governed by Rule 

1.11(b) and (c), not this Rule. Under Rule 1.11(d), where a lawyer represents the government after having served 

clients in private practice, nongovernmental employment or in another government agency, former-client conflicts are 

not imputed to government lawyers associated with the individually disqualified lawyer. 

[8] Where a lawyer is prohibited from engaging in certain transactions under Rule 1.8, paragraph (k) of that Rule, and 

not this Rule, determines whether that prohibition also applies to other lawyers associated in a firm with the personally 

prohibited lawyer. 



Rule 1.13. Organization as Client. 

Colorado Court Rules

Colorado Rules of Professional Conduct

Client-lawyer Relationship

As amended through Rule Change 2018(4), effective March 15, 2018

Rule 1.13. Organization as Client 

(a) A lawyer employed or retained by an organization represents the organization acting

through its duly authorized constituents.

(b) If a lawyer for an organization knows that an officer, employee or other person associated

with the organization is engaged in action, intends to act or refuses to act in a matter

related to the representation that is a violation of a legal obligation to the organization, or a

violation of law that reasonably might be imputed to the organization, and is likely to result

in substantial injury to the organization, the lawyer shall proceed as is reasonably

necessary in the best interest of the organization. Unless the lawyer reasonably believes

that it is not necessary in the best interest of the organization to do so, the lawyer shall

refer the matter to higher authority in the organization, including, if warranted by the

circumstances, to the highest authority that can act on behalf of the organization as

determined by applicable law.

(c) Except as provided in paragraph (d), if

(1) despite the lawyer's efforts in accordance with paragraph (b) the highest authority

that can act on behalf of the organization insists upon or fails to address in a timely

and appropriate manner an action, or a refusal to act, that is clearly a violation of

law, and

(2) the lawyer reasonably believes that the violation is reasonably certain to result in

substantial injury to the organization, then the lawyer may reveal information

relating to the representation whether or not Rule 1.6 permits such disclosure, but

only if and to the extent the lawyer reasonably believes necessary to prevent

substantial injury to the organization.

(d) Paragraph (c) shall not apply with respect to the information relating to a lawyer's

representation of an organization to investigate an alleged violation of law, or to defend

the organization or an officer, employee or other constituent associated with the

organization against a claim arising out of an alleged violation of law.

(e) A lawyer who reasonably believes that he or she has been discharged because of the



Cite as RPC 1.13

History. Entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008. 

Note:  

COMMENT The Entity as the Client 

[1] An organizational client is a legal entity, but it cannot act except through its officers, directors, employees,

shareholders and other constituents. Officers, directors, employees and shareholders are the constituents of the

corporate organizational client. The duties defined in this Comment apply equally to unincorporated associations.

"Other constituents" as used in this Comment means the positions equivalent to officers, directors, employees and

shareholders held by persons acting for organizational clients that are not corporations. 

[2] When one of the constituents of an organizational client communicates with the organization's lawyer in that

person's organizational capacity, the communication is protected by Rule 1.6. Thus, by way of example, if an

organizational client requests its lawyer to investigate allegations of wrongdoing, interviews made in the course of that

investigation between the lawyer and the client's employees or other constituents are covered by Rule 1.6. This does

not mean, however, that constituents of an organizational client are the clients of the lawyer. The lawyer may not

disclose to such constituents information relating to the representation except for disclosures explicitly or impliedly

authorized by the organizational client in order to carry out the representation or as otherwise permitted by Rule 1.6. 

[3] When constituents of the organization make decisions for it, the decisions ordinarily must be accepted by the

lawyer even if their utility or prudence is doubtful. Decisions concerning policy and operations, including ones entailing

serious risk, are not as such in the lawyer's province. Paragraph (b) makes clear, however, that, when the lawyer

knows that the organization is likely to be substantially injured by action of an officer or other constituent that violates

a legal obligation to the organization or is in violation of law that might be imputed to the organization, the lawyer must

proceed as is reasonably necessary in the best interest of the organization. As defined in Rule 1.0(f), knowledge can

lawyer's actions taken pursuant to paragraph (b) or (c), or who withdraws under

circumstances that require or permit the lawyer to take action under either of those

paragraphs, shall proceed as the lawyer reasonably believes necessary to assure that the

organization's highest authority is informed of the lawyer's discharge or withdrawal.

(f) In dealing with an organization's directors, officers, employees, members, shareholders or

other constituents, a lawyer shall explain the identity of the client when the lawyer knows

or reasonably should know that the organization's interests are adverse to those of the

constituents with whom the lawyer is dealing.

(g) A lawyer representing an organization may also represent any of its directors, officers,

employees, members, shareholders or other constituents, subject to the provisions of Rule

1.7. If the organization's consent to the dual representation is required by Rule 1.7, the

consent shall be given by an appropriate official of the organization other than the

individual who is to be represented, or by the shareholders.



be inferred from circumstances, and a lawyer cannot ignore the obvious. 

[4] In determining how to proceed under paragraph (b), the lawyer should give due consideration to the seriousness of

the violation and its consequences, the responsibility in the organization and the apparent motivation of the person

involved, the policies of the organization concerning such matters, and any other relevant considerations. Ordinarily,

referral to a higher authority would be necessary. In some circumstances, however, it may be appropriate for the

lawyer to ask the constituent to reconsider the matter; for example, if the circumstances involve a constituent's

innocent misunderstanding of law and subsequent acceptance of the lawyer's advice, the lawyer may reasonably

conclude that the best interest of the organization does not require that the matter be referred to higher authority. If a

constituent persists in conduct contrary to the lawyer's advice, it will be necessary for the lawyer to take steps to have

the matter reviewed by a higher authority in the organization. If the matter is of sufficient seriousness and importance

or urgency to the organization, referral to higher authority in the organization may be necessary even if the lawyer has

not communicated with the constituent. Any measures taken should, to the extent practicable, minimize the risk of

revealing information relating to the representation to persons outside the organization. Even in circumstances where

a lawyer is not obligated by Rule 1.13 to proceed, a lawyer may bring to the attention of an organizational client,

including its highest authority, matters that the lawyer reasonably believes to be of sufficient importance to warrant

doing so in the best interest of the organization. 

[5] Paragraph (b) also makes clear that when it is reasonably necessary to enable the organization to address the

matter in a timely and appropriate manner, the lawyer must refer the matter to higher authority, including, if warranted

by the circumstances, the highest authority that can act on behalf of the organization under applicable law. The

organization's highest authority to whom a matter may be referred ordinarily will be the board of directors or similar

governing body. However, applicable law may prescribe that under certain conditions the highest authority reposes

elsewhere, for example, in the independent directors of a corporation. Relation to Other Rules 

[6] The authority and responsibility provided in this Rule are concurrent with the authority and responsibility provided in

other Rules. In particular, this Rule does not limit or expand the lawyer's responsibility under Rules 1.8, 1.16, 3.3 or

4.1. Paragraph (c) of this Rule supplements Rule 1.6(b) by providing an additional basis upon which the lawyer may

reveal information relating to the representation, but does not modify, restrict, or limit the provisions of Rule 1.6(b)(1) -

(7). Under paragraph (c) the lawyer may reveal such information only when the organization's highest authority insists

upon or fails to address threatened or ongoing action that is clearly a violation of law, and then only to the extent the

lawyer reasonably believes necessary to prevent reasonably certain substantial injury to the organization. It is not

necessary that the lawyer's services be used in furtherance of the violation, but it is required that the matter be related

to the lawyer's representation of the organization. If the lawyer's services are being used by an organization to further

a crime or fraud by the organization, Rules 1.6(b)(2), 1.6(b)(3) and 1.6(b)(4) may permit the lawyer to disclose

confidential information. In such circumstances Rule 1.2(d) may also be applicable, in which event, withdrawal from

the representation under Rule 1.16(a)(1) may be required. 

[7] Paragraph (d) makes clear that the authority of a lawyer to disclose information relating to a representation in

circumstances described in paragraph (c) does not apply with respect to information relating to a lawyer's engagement

by an organization to investigate an alleged violation of law or to defend the organization or an officer, employee or

other person associated with the organization against a client arising out of an alleged violation of law. This is



necessary in order to enable organizational clients to enjoy the full benefits of legal counsel in conducting an

investigation or defending against a claim. 

[8] A lawyer who reasonably believes that he or she has been discharged because of the lawyer's actions taken

pursuant to paragraph (b) or (c), or who withdraws in circumstances that require or permit the lawyer to take action

under either of these paragraphs, must proceed as the lawyer reasonably believes necessary to assure that the

organization's highest authority is informed of the lawyer's discharge or withdrawal. Government Agency 

[9] The duty defined in this Rule applies to governmental organizations. Defining precisely the identity of the client and

prescribing the resulting obligations of such lawyers may be more difficult in the government context and is a matter

beyond the scope of these Rules. See Scope [18]. Although in some circumstances the client may be a specific

agency, it may also be a branch of government, such as the executive branch, or the government as a whole. For

example, if the action or failure to act involves the head of a bureau, either the department of which the bureau is a

part or the relevant branch of government may be the client for purposes of this Rule. Moreover, in a matter involving

the conduct of government officials, a government lawyer may have authority under applicable law to question such

conduct more extensively than that of a lawyer for a private organization in similar circumstances. Thus, when the

client is a governmental organization, a different balance may be appropriate between maintaining confidentiality and

assuring that the wrongful act is prevented or rectified, for public business is involved. In addition, duties of lawyers

employed by the government or lawyers in military service may be defined by statutes and regulation. This Rule does

not limit that authority. See Scope. Clarifying the Lawyer's Role 

[10] There are times when the organization's interest may be or become adverse to those of one or more of its

constituents. In such circumstances the lawyer should advise any constituent, whose interest the lawyer finds adverse

to that of the organization of the conflict or potential conflict of interest, that the lawyer cannot represent such

constituent, and that such person may wish to obtain independent representation. Care must be taken to assure that

the individual understands that, when there is such adversity of interest, the lawyer for the organization cannot provide

legal representation for that constituent individual, and that discussions between the lawyer for the organization and

the individual may not be privileged. 

[11] Whether such a warning should be given by the lawyer for the organization to any constituent individual may turn

on the facts of each case. Dual Representation 

[12] Paragraph (g) recognizes that a lawyer for an organization may also represent a principal officer or major

shareholder. Derivative Actions 

[13] Under generally prevailing law, the shareholders or members of a corporation may bring suit to compel the

directors to perform their legal obligations in the supervision of the organization. Members of unincorporated

associations have essentially the same right. Such an action may be brought nominally by the organization, but

usually is, in fact, a legal controversy over management of the organization. 

[14] The question can arise whether counsel for the organization may defend such an action. The proposition that the

organization is the lawyer's client does not alone resolve the issue. Most derivative actions are a normal incident of an



organization's affairs, to be defended by the organization's lawyer like any other suit. However, if the claim involves 

serious charges of wrongdoing by those in control of the organization, a conflict may arise between the lawyer's duty 

to the organization and the lawyer's relationship with the board. In those circumstances, Rule 1.7 governs who should 

represent the directors and the organization. 
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